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The latest declaration as to the legal status 
of the boycott is found in an opinion recently 
rendered by the Supreme Court of Michigan, 
in a case which arose out of a boycott of a 
firm of mill owners by striking union teamsters. 
Beck v. Railway Teamsters’ Protective Union, 
77N. W. Rep. 13. The strikers picketed the 
mills and issued circulars establishing a 
hoycott on the firm. ‘The court prefaced 
an injunction against the strikers with a 
statement of the law regulating the rela- 
tions between employer and employee. Ac- 
cording to the court the law protects em- 
ployers in the right to employ whom they 
please at prices they and their employees 
can agree upon, and to discharge them at the 
expiration of their term of service for viola- 
tion of their contract. So, also, the laborers 
have the right to fix a price upon their labor, 


and to refuse to work unless that price is ob- 


tained. They have this right singly or in com- 
bination. They may organize in order toim- 
prove their condition and secure better wages, 
and may use persuasion to induce men to join 
their organization or refuse to work except for 
an established wage. They may present their 
cause to the public in newspapers or circulars 
in a peaceable way and with no attempt at 
coercion. This, however, marks the limit of 
either party’s right. ‘‘If,’’ says the court, 
‘employees have the right to combine to fix 
their wage rate,—and this is conceded,—em- 
ployers have the like right to combine to fix a 
rate they are willing to pay. The Jaw is the 
same for both, and is alike, open to both.”’ 
In the view of thé court, the course 
pursued by the defendants, if unchecked, 
would soon ruin the complainant’s busi- 
hess and bring upon them financial ruin. 
While some writers have doubted the remedy 
by injunction, the Michigan court considered 
it settled beyond dispute, citing Thomas v. 
Railway Co., 62 Fed. Rep. 803 ; Spinning Co. 
v. Riley, L. R. 6 Eq. Cas. 551; Vegelahn v. 
Guntner, 167 Mass. 92, 44 N. E. Rep. 1077; 
Davis v. Zimmerman (Sup.), 36 N. Y. Supp. 
303: Gilbert v. Mickle, 4 Sandf. Ch. 357; U. 
S. v. Elliott, 64 Fed. Rep. 27; Hopkins vy. 





Stave Co., 28 C.C. A. 99, 85 Fed. Rep. 912; 
Toledo, A. A. & N. M. Ry. Co. v. Pennsyl- 
vania Co., 54 Fed. Rep. 730; Sherry v. Per- 
kins, 147 Mass. 212, 17 N. E. Rep. 307; Shoe 
Co. v. Saxey, 131 Mo. 212, 32 S. W. Rep. 
1106; Arthur v. Oakes, 11 C. C. A. 209, 63 
Fed. Rep. 310. Many more authorities might 
be cited. There is a long list of civil and 
criminal authorities which might also be cited 
holding such combinations unlawful. Among 
them are the following: State v. Donaldson, 
32 N. J. Law, 151; State v. Glidden, 55 
Conn. 46, 8 Atl. Rep. 890; Reg. v. Bunn, 12 
Cox, Cr. Cas. 316 ; Rex v. Ferguson, 2 Starkie, 
489; People v. Fisher, 14 Wend. 10; People 
v. Kostka, 4N. Y. Cr. R. 429; Walker v. 
Cronin, 107 Mass. 555; Carew v. Rutherford, 
106 Mass. 1; People v. Melvin, 2 Wheeler, 
Cr. Cas. 262; Crump v. Com. (Va.), 6S. E. 
Rep. 620; State v. Stewart, 59 Vt. 273, 9 
Atl. Rep. 659; Callan v. Wilson, 127 U.S. 
540, 8 Sup. Ct. Rep. 1301. For instances of 
lawful combinations, see Com. v. Hunt, 4 
Metc. (Mass.) 111; Association v. Walsh, 2 
Daly, 1; Wood v. Bowron, 10 Cox, Cr. Cas. 
344; Steamship Co. v. McGregor, 23 Q. B. 
Div. 598; Allen v. Flood (1898), Law T. 
Rep. 1; Brewster v. Miller (Ky.), 41 S. W. 
Rep. 301; Macauley v. Tierney, 19 R. I. 255, 
33 Atl Rep. 1; Clemitt v. Watson (Ind. 
App.), 42 N. E. Rep. 367. The court not 
only affirmed the right of injunction in this 
class of vases, but held also that the boycott- 
ing condemned by law is not only that ac- 
companied by violence, but tbat where the 
means used are threatening and are intended 
to overcome the will of others, and they also 
held that a court of equity will restrain by 
injunction the publication of a libel, consist- 
ing in a boycotting circular, where the ac- 
complishment of its purpose would result in 
irreparable injury to, and destruction of, pro- 
prietary rights, and the acts are accompanied 
with threats and intimidation. The injunc- 
tion granted by the court restrained the 
strikers from picketing the premises and from 
distributing boycott circulars which were said 
to embody threatening language. Labor, as 
the decision illustrates, possesses freedom of 
action and of combination, but that freedom 
must not be construed to include intimidation 
or coercion of others whose right to labor or 
to employ labor is equally free. 
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NOTES OF IMPORTANT DECISIONS. 


LITERARY PROPERTY—DEDICATION TO PUBLIC 
—PUBLICATION. — Involved in the decision of 
New Jersey State Dental Society v. Denticura 
Co., 41 Atl. Rep. 672, by the Court of Chancery 
of New Jersey, isan interesting question as to 
the ownership of literary property, the holding 
of the court being that where at the meeting of a 
dental association, an original essay was read, 
which was afterwards handed, with other essays, 
toa representative of a magazine of dental liter- 
ature, but was not published, and a third person 
procured a copy from one connected with the 
magazine, and used extracts as an advertisement, 
without the authority or “permission of the so- 
ciety, the manuscript was the exclusive property 
of the society, and could not be used against its 
consent for such purpose; that the burden of 
showing that a manuscript has been dedicated to 
the public is onthe party so asserting. . It ap- 
peared in the case that a report of the committee 
of an incorporated dental society, in the nature of 
an original essay on the care and preservation of 
the teeth, was read at the annual meeting of the 
society, which accepted it for the purpose of put- 
ting it on file to later discuss it. Held, that 
the mere fact that the report was read in the 
presence of the public, without showing further 
that the outsiders had not paid ajfee as exhib- 
itors or otherwise, or that the general public was 
‘‘invited’’ to be present, does not constitute a 
dedication of the report to the public, so as to per- 
mit its publication by an exhibitor at the meet- 
ing, who had heard it read. 

The law respecting the ownership of jliterary 
property bas been concisely stated by Vice 
Chancellor Van Fleet, in Aronson y. Baker, 43 N. 
J. Eq. 366, 12 Atl. Rep. 178, as follows: ‘The 
right to literary property isjust as sacred and 
just as much entitled to the protection of the law 
as the right to any other kind of personal prop- 
erty. * * * The established rule defining 
the rights of the owner of such property may be 
stated as follows: Every new and innocent prod- 
uct of mental labor which has been embodied in 
writing or some other material form, while it 
remains unpublished, is the exclusive property of 
its author, entitled to the same protection which 
the law throws around the possession and enjoy- 
ment of other kinds of property.” 





RAILROAD COMPANY — STREET RAILWAY— 
NEGLIGENCE—FRIGHTENING HoRSES.—In Terre 
Haute Electric Ry. Co. v. Yant, 51 N. E. Rep. 
732, decided by the Appellate Court of Indiana, 
it was held that a street railway company is not 
liable for failure to stop a car running at a proper 
speed, on approaching a frightened horse, where 
it does not appear that thereby the horse could 
have been controlled, or that the motorman had 
reason to apprehend the occurrence of an acci- 
dent. The court said in part: ‘The complaint 
charges that on the day of the alleged injury de- 





fendant owned and operated a street railway line 
with double tracks running along a public street 
in the city of Terre Haute, and along the center of 
the National road east of said city; that on said 
“day, while plaintiff and his wife were traveling in 
a one-horse buggy along said highway, and on 
the south side thereof, and going east, they met 
one of the defendant's electric street cars going 
west; that ‘the said horse saw and heard the said 
car traveling as aforesaid, and said horse did then 
and there become frightened at said fast going 
car, and noise caused thereby, and began to plunge 
and start, and was becoming unmanageable; that 
thereupon this plaintiff jumped out of his said 
buggy, and took hold of the harness and bridle on 
and about the said horse’s head, so that he would 
be more able to manage and control said horse, 
all of which was in plain view of defendant and 
defendant’s agents who were controlling, operat- 
ing and running said car, and said servant ought 
to have seen, and did see, some time before the 
said car had come near said horse, the imperiled 
condition and position of the plaintiff caused by 
the fast-going car as aforesaid; that. notwith- 
standing the plaintiff's dangerous and imperiled 
position and condition, caused as aforesaid, the 
defendant, by its agent, wrongfully, carelessly, 
and negligently ran said carata high rate of 
speed as aforesaid, toward, on, near to, and within 
but a few feet of this plaintiff and the said horse, 
which eaused said horse to become entirely un- 
manageable, and to start, plunge, turn, and to 
run, throwing this plaintiff down, and causing 
said horse to run overand trample on said plaint- 
iff.’ Itis not claimed by appellee’s learned coun- 
sel that appellant was at fault in running its car 
and making the noise necessarily incident thereto, 
nor that it was run, upon the occasion in question, 
in an improper manner, up to the point where it 
was alleged the horse was becoming unmanage- 
able; but that, when the motorman saw that ap- 
pellee’s horse was frightened and becoming un- 
manageable, he should have stopped the car. 
Booth on Street Railway Law, in section 298, 
states the law in the following language: ‘And 
for obvious reasons companies which have been 
duly licensed, and therefore have as much right 
to run their cars in the streets as others have to 
drive through them with their horses and vehicles, 
eannot, ordinarily, be held responsible for horses 
taking fright at the appearance, management or 
noise of the car. Ifa horse takes fright at an ap- 
proaching car, and, because, the car is not stopped, 
* * * becomes unmanageable, and runs away, 
injuring the driver or others, the company is not 
tliable, unless the conduct complained of in the 
management of the car is attributable only to a 
wanton and malicious disregard for the safety of 
the driver or other travelers upon the street. * * * 
To the extent that whether travelers, whether in 
cars, On foot, or in private vehicles, have the right 
to proceed without unnecessary interruption or 
delay, the rights of all are equal, and the law 
makes no distinction between the vehicles used or 
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the means employed. No other rule would be 
reasonable or practicable; for, if drivers, motor- 
men, or gripmen were required to stop their cars, 
slacken their speed, or omit or discontinue neces- 
sary signals, upon which the safety of others de- 
pends, because timid horses may become fright- 
ened, or already manifest symptoms of fear, not 
indicating imminent peril, street railway service 
would be so materially embarrassed by numerous 
delays as to defeat the purpose for which such 
franchises are granted, and the dangers to the 
general public, for whose protection warnings are 
given, would be greatly enhanced,’—citing the 
following, among other cases: Chapman v. Rail- 
way Co.,27 W.L. B.70; Coughtry v. Railway 
Co. (Oreg.), 27 Pac. Rep. 1031; Cornell v. Rail- 
way Co., 82 Mich. 495,46 N. W. Rep. 791. In 
Doster v. Railway Co., 23 8S. E. Rep. 449, the Su- 
preme Court of North Carolina said: ‘Whenever 
a horse is being driven or is running uncontrolled 
along a highway parallel to a railway of any kind, 
though it gives unmistakable evidence by its 
movements that itis alarmed at an approaching 
train or car, the engineer or motorman in charge 
is not negligent in failing to diminish the speed, 
unless the animal is actually on the track in his 
front, or he has reasonable ground to believe that 
in its excited state itis about to goor may go 
upon it, so as to cause a Collision.’ In Steiner v. 
Traction Co., 134 Pa. St. 199,19 Atl. Rep. 491, 
which was an action to recover for injuries re- 
ceived occasioned by the running away of a team 
of horses standing by the street railway track, 
growing out of the continuous ringing of the bell, 
the court said: ‘If the g1ipman saw that plaint- 
iff's horses were restive, it does not follow that he 
had reason to apprehend the accident that oc- 
curred. The plaintiff, according to his own tes- 
timony, was at the heads, and might naturally be 
supposed to be able to control them.’ The per- 
tinency of these extracts from the text book and 
reports justify, we think, the foregoing lengthy 
quotations. ‘The complaint, judged by the law as 
set out in the foregoing authorities, is fatally de- 
fective. It does not appear from the averments 
that appellee would have been able, because of the 
gentleness of the horse, or from any other reason, 
to have controlled it, and prevented the injury, 
had the car been stopped before its near approach; 
nor that the motorman had reason to apprehend 
the accident that occurred. Neither do they show 
that le manifesteu a wanton disregard for the 
safety of appellee, nor that he had :eason to be- 
lieve that appellee, who was in the position which 
he believed the best to manage his horse, would 
not be able to do so. The averments that the car 
was being run at a high rate of speed and making 
a great noise, and that it was run carelessly and 
negligently, are not averments of facts showing 
negligence. Many decisions might be cited from 
the reports of this and other States in which rail- 
way companies have been held liable for damages 
occasioned by frightening horses. Upon exam- 
ination it will appear that the liability was held 





to attach on the ground of negligence when the 
fright has been caused by the running of the train 
or car in an unusual, unnecessary or improper 
manner, or when those in charge, seeing the in- 
jured party in imminent peril, have acted in a 
manner attributable only to a wanton disregard 
for the safety of those in peril. To hold the com- 
plaint sufficient would be to declare it to be the 
duty of a motorman operating a car ina lawful 
manner to at once stop or slacken its speed at the 
sight of a frightened horse on the public highway 
adjacent to the track, although held by his owner 
in a manner from which it might fairly be sup- 
posed he would be able to control him. Toso 
hold, we believe, would be error. The complaint - 
in Railroad Co. v. Juday, 19 Ind. App. 436, 48 N. 
E. Rep. 843, cited by appellee, in its averments 
charged that the servants of the railway company 
operating the hand car, at which plaintiff’s horse 
was frightened, refused to check the car although 
signaled and requested to do so; this at the time 
plaintiff was in the buggy, with two other persons, 
when said agents saw that the borse was unman- 
ageable. These facts alone were sufficient to show 
a wanton disregard for the safety of those in the 
buggy, amounting to negligence.”’ 





NEGLIGENCE — BROKEN ELECTRIC WirE— 
PRESUMPTION OF NEGLIGENCE.—The doctrime 
of “res ipsa loquitur’? was applied by the Su- 
preme Court of New Jersey, in Newark« Electric 
Light & Power Co. v. Ruddy, to the extent of 
holding that proof that an electric light wire, 
controlled by a private corporation, and nor- 
mally suspended upon poles along a public 
street, was trailing broken on the sidewalk, af- 
fords a presumption of negligence in a suit 
against such corporation by a person injured 
through electric shock by contact with such 
wire. The court said in part: ‘The defendant 
was, by law, permitted to suspend along a public 
street a wire so charged with electricity as to be 
dangerous to the public if it should break and 
fall upon the street. ‘This privilege entailed upon 
it a very high degree of care to maintain the wire 
intact. It was permissible to presume a lack of 
exercise of such care when the proof showed the 
wire broken and trailing on the sidewalk under 
conditions that rendered possibleserious injury 
to persons lawfully there. Unexplained, the pres- 
ence on the highway of the charged and broken 
wire, and the fact of injury received therefrom, 
justified an inference of negligence in the defend- 
ant in whose control and management it was. 
Such an inference has been judicially permitted 
even when the wire that broke received the elec- 
tricity from a wire on which it fell. Haynes vy. 
Gas Co., 114 N. Car. 203,19 8S. E. Rep. 344. It 
appeared, indeed, that the wire was covered with 
an insulating substance, of which but a small por- 
tion at the broken end was gone, and, if the 
plaintiff had not chanced to touch this small 
exposed portion of the wire, he would have re- 
ceived no shock. Still, as it is plainly possible 
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that any break of such a wire may remove the in- 
sulation sufficiently to lead to such a result, the 
defendant, if chargeable at all, must accept that 
consequence. It happened that the plaintiff was 
ableto produce no witness who had noticed that 
the wire was down except within five or ten min- 
utes before the plaintiff took it up, and it was ar- 
gued that so short aspace of time forbade any 
presumption of negligence in not removing it. 
This argument is beside the point. The plaintiff 
was not bound to prove when the wire came 
down. Its presence at the time and place of in- 
jury sufficed. Had it appeared affirmatively that 
the wire had but just fallen, the presumption of 
negligence would have been simply narrowed to 
the breaking of the wire. Only in case it had 
appeared that the breaking was without negli- 
gence would the question of reasonably prompt 
removal have arisen. 

‘‘We may assume that sucha wire, of proper 
size and quality, skillfully set up and inspected 
with sufficient care and frequency, will not spon- 
taneously break, and, on the other hand, that 
undue strain or improper use may wexken such 
a wire, and cause its fracture. There remains 
the possibility of disruption caused by the ele- 
ments or outside interference. Here lay the stress 
of the defendant’s argument. It was contended 
that the plaintiff was bound to eliminate every 
such cause by disproving its existence; but to 
this argument I cannot yield assent. It is im- 
practicable to frame a rule of general application 
ona subject so concrete as that involved in a 
jury’s right to say that a particular occurrence 
speaks in itself of negligence. It was well said 
by Mr. Justice Garrison in Bahr v. Lombard, 53 
N. J. Law, 233, 21 Atl. Rep. 190, and 23 Atl. Rep. 
167, that ‘the quantum of proof which a plaint- 
iff must give in order to draw from theJdefendant 
explanatory evidence must with certain limits 
be dependent upon the circumstances of each 
case.’ One text writer sententiously sums up 
the matter thus: ‘If the accident is connected 
with the defendant, the question whether the 
phrase, ‘‘res ipsa loquitur,’’ applies, or not, be- 
comes a simple question of common sense.’ 
Smith, Neg. p. 248. The following statement is 
fairly satisfactory: ‘Where it is shown that the 
accident issuch that its real cause may be the 
negligence of the defendant, and that, whether 
itis so or not, it is within the knowledge of the 
defendant, and not within the knowledge of the 
plaintiff, the plaintiff may give the required evi- 
dence of negligence, without himself explaining 
the real cause of the accident, by proving the 
circumstances, and thus raising a} presumption 
that, if the defendant does not choose to give the 
explanation, the real cause was negligence on the 
part of the defendant.’ Channell, B., in Bridges 
v. Railway Co.,6 Q. B. 377, 391. ‘The weakness 
of this statement is inherent in all attempts to 
formulate the rule. The circumstances to be 
proved are, as they must be, left indefinite. A 
plaintiff must, of course, present all evidence 





reasonably within its power. The case of Bahr 
v. Lombard, supra, is authority that, ‘when the 
plaintiff's case shows that he has not produced 
material evidence clearly within his reach, the 
mere proof by him of the occurrence of an acci- 
dent by which he was injured does not raise a 
presumption of negligence which the defendant 
can be called upon to rebut.’ This is both rea- 
sonable and just; but to exactfrom a plaintiff 
such negative proof as will exclude all possible 
theories of accident consistent with defendant’s 
care would be unreasonable and would not ac- 
cord with common sense. 

‘In the brief of counsel, it is complained as 
follows: ‘No attempt was made to show that 
there had been no storm or other violence to ac- 
count for the falling of the wire. From any- 
thing that appeared, a tree, a wall,a pole a trolley 
wire, or some other object may have fallen upon 
it and broken it. The local circumstances were 
as much, at least, within the knowledge of the 
plaintiff as of the defendant. The accident hap- 
pened at the door of the plaintiff, and he must 
have known and have been able to show whether 
or not there was any external cause for the break- 
ing of the wire. He could at least have shown 
that it parted without any apparent reason 
other than its own weakness.’ This complaint 
assumes a duty in the plaintiff to prove what 
were not the circumstances of the case, instead of 
what they were, and puts on hima burden prop- 
erly belonging to the defense. In Sheridan vy. 
Foley, 58 N. J. Law, 230, 33 Atl. Rep. 484, this 
court adjudged thata nonsuit was wrong, al- 
though the only proof for plaintiff was that a 
brick fell from among defendant’s workmen, 
brick-layers, and hod-carriers, engaged in con- 
structing a wall at a considerable height. By the 
argument now pressed upon us, the nonsuit 
should have been upheld, because the plaintiff 
failed to disprove a hurricane or seismic disturb- 
ance. In Railway Co. v. Bennett, 60 N. J. Law, 
219, 37 Atl. Rep. 730, the only proof of negli- 
gence was the fact that a horse was shocked by 
electricity when he stepped upon the track of 
defendant's electric street railway. The court of 
errors and appeals sustained the submission of 
the case to the jury.+ In an almost exactly sim- 
ilar case an appellate division of the New York 
supreme court reached like result. Clark vy. 
Railroad Co., 9 App. Div. 51,41 N. Y. Supp. 78. 
In that case, as here, the defendant argued that 
to sustain an inference of negligence, all other 
hypotheses must be excluded by the plaintiff’s 
proof. I[t was suggested that the defendant’s 
road might have been in perfect order, and that 
the accident might have been occasioned by the 
carelessness of third persons engaged in string - 
ing telegraph or telephone or electric light wires. 
Bartlett, J., thus met theargument: ‘The rule is 
one that relates merely to negligence prima facie. 
and it is available without excluding all other 
possibilities. * * * The doctrine of res ipsa 
loquitur simply calls upon the defendant, after 
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proof of the accident, to give such evidence as 
will exonerate him, if any there be, and relieves 
the plaintiff from the burden of proving the non- 
existence of an adequate explanation or excuse.’ 

“In the case before us, how could the plaintiff 
have shown that the wire ‘parted without any ap- 
parent reason other than its own weakness?’ 
He had no control over, or power or opportunity 
to examine and test it. Proof that the fracture 
must have come from external violence was pe- 
culiarly within the province of defendant. It 
could have proved when and how the wire was 
put up; to what usage it had been subjected; 
how often, how carefully, and how recently it had 
been inspected, and what its appearance after 
disruption indicated. In short, the defendant 
could exonerate itself from the prima facie case 
made against it if exoneration had been possible. 
The plaintiff was not called on to conjecture and 


, 


disprove possibilities of exoneration.”’ 








POSSESSION — ACTUAL AND _ CON- 
STRUCTIVE IN LAW AND EQUITY. 


Before proceeding to an examination of the 
question of possession in the different aspects 
suggested by the title of this paper, it will be 


proper to briefly inquire into the idea of pos- 
session in its general sense or as viewed by 
writers on jurisprudence. From the space 
given to a discussion of this question by com- 
mentators on the civil law, it would appear as 
if they regarded the subject as of greater im- 
portance than did commentators on the com- 
mon law. The Roman lawyers were careful 
to keep the right of the possessor distinct 
from that of the right to the property ; and, in 
doing so, the nice distinctions made caused 
many subtilties. One English author, Phil- 
lamore, in his Roman law, page 123, observes, 
that ‘If the reader will refer to the remark- 
able law of the Pandects he will see how care- 
ful the Roman jurists were to guard against 
these subtilties (which would bave been so 
eagerly laid hold of and encouraged in En- 
glish vourts as a means of exasperating chi- 
cane and protecting violence), from interfer- 
ing with substantial justice.’’ Another En- 
glish author, Holland, says, ‘“The refinements 
of the civil law on possession were ,roduct- 
ive of much confusion, and the errors were 
avoided by the common lawyers.’’ Each sys- 
tem, no doubt, had its disadvantages. That 
both systems had merit is evidenced by be- 
ing retained after standing the test of time, 
and the scrutiny of masters in the profession. 





In every civilized country there exists in each 
citizen thereof a proprietary right. That 
right is the inherent power to extend his do- 
minion over a portion of the corporeal world. 
Most things are capable of being brought 
under one’s power, and that power may vary 
from mere user to absolute ownership. The 
essence of this right consists in the power to 
exclude others from its enjoyment,’ as well as 
to one’s own enjoyment of the thing. It will 
be observed that the term possession com- 
prehends two elements, viz.: physical and 
mental: physical, in that some actual power 
over the object of possession must exist; and 
mental, in that in addition to the power to do 
so, some amount of will to avail one’s self of 
that power must be present. The mentul ele- 
ment may be manifested in three degrees: 
viz : first, the lowest, when the intent of the 
holder of the object goes merely to the length 
of meaning to protect it against violence with- 
out asserting any right over it on his own be- 
half; as the servant’s possession for the mas- 
ter. The second, or a higher degree of in- 
tention, is exhibited by those persons other 
than servants to whom property is delivered 
for a special purpose; as bailee, lessee, car- 
rier, etc.; all of whom recognize the title of 
the real owner or proprietor. Third, the 
highest degree of intention is a denial of the 
right of any other than the possessor himself ; 
as one who, rightly or wrongly, thitiks he is 
the owner, or the thief who knows he has no 
right of property. These classifications or 
degrees of intention are “recognized by both 
the civil and the common law, but the nice 
distinctions given to the classes by the civil 
law are not followed by the common law. 
The pbysical and mental elements df the act 
may be separated as by agent and principal, 
or both possessed by the agent on authority 
or ratification of the principal. The right to 
possess is inherent in ownership, unless ex- 
pressly severed from it, as is the case when 
the owner has let, lent or mortgaged his prop- 
erty. In a community where property rights 
are recognized there isa relation between 
the members of that community, and that re- 
lation goes only to the extent that rights are 
recognized and others excluded. The lowest 
form of this proprietary right is the mere 
right to possess; the highest form is absolute 
ownership. The former may exist without 
the latter, but the latter includes the former. 
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We learn that one may strike, wound, and in 
some cases kill, if necessary, in defense of his 
possession. Hence, we see there are legal 
consequences to possession. If a legal con- 
sequence results from possession, it is im- 
portant that we ascertain what that possession 
is, which is recognized as having legal conse- 
quences, also who is affected and in what 
manner. ‘*This,’? says Benthem, ‘‘is no 
mere speculation of metaphysics. Every 
thing which is most precious toa man may 
depend upon this question; his property, his 
life, bis liberty, his honor.’’! It concerns all 
departments of the law. An international 
question may arise, as where a neutral vessel 
in the waters of a country in a state of war 
has on board contraband goods.’ It will, if 
unexplained, determine the guilt of one in 
possession of goods recently stolen.’ It will 
determine the plaintiff's common-law action 
whether trespass or trover, in case of person- 
alty, and trespass or ejectment in case of 
realty. Alike, in the civil andin the common 
law, a mere finder, or even a wrongful taker, 
has a possession which will be protected 


against a stranger; nor will such stranger be 
allowed to allege a superior right in another, 
unless he can show that he was acting under 
authority of the person having such right. 
The limit of the right of the finder, wrongful 
taker, or the possessor can be more fully un- 
derstood by noting what acts will be consid- 


ered a violation of the right. This will ap- 
pear in the course of this discussion. Hav- 
ing noticed the term possession generally, it 
will be in order to inquire, first: what is act- 
ual possession, and what are the legal conse- 
quences arising therefrom? confining our in- 
quiry to realty. Actual possession is that 
which is accompanied by the real and effect- 
ual enjoyment of an estate, with the reception 
of its fruits, and is contradistinguished from 
imaginary and fictitious possession. Actual 
possession as much consists of a present power 
and right of dominion as an actual corporeal 
presence; and is usually evidenced by occu- 
pation, by a substantial inclosure, by cultiva- 
tion, or by appropriate use, according to the 
particular locality and the quality of the prop- 


} Holland on Jurisprudence, 282. 

21 Kent, Com. 142. 

31 Greenleaf, Ev. 34. 

4 Brown v. Volkening, 64 N. Y. 80; Sunal v. Hep- 
burn, 1 Cal. 263; Davis v. 8S. F. Waterworks, 57 Cal. 
543. 





erty.” What constitutes actual possession is 
a question governed more or less by the facts 
of the particular case, and depends upon the 
character and situation of the land in question, 
and the uses to which it would naturally be 
put.® In Ohio it is held that the naked pos- 
sessor must show a substantial inclosure ;’ in 
Illinois it is held that all the land need not be 
inclosed, but is sufficient if the land is used 
in such a way as to apprise all persons in the 
vicinity as to who has the exclusive use and 
enjoyment ;° while in Iowa it was held that no 
inclosure is necessary.” Possession may ex- 
ist together with a perfect paper title, in 
which case the possessor may hold success- 
fully against all claimants; may maintain an 
action for trespass against any one entering 
upon or doing the property damage; may 
maintain ejectment against any one who dis- 
seizes him; may lease or convey by deed the 
whole or any part thereof to another, any es- 
tate therein, from an estate at sufferance to 
one in fee; may claim a homestead therein; 
dower and curtesy attach; may be disposed 
of by will; and descends to his heirs at the 
death of the person seized. Many of these 
rights and burdens attach to possession in the 
absence of paper title, or with defective paper 
title. Such a holding is known as ‘‘adverse 
possession,’’ and may be either constructive 
or actual, each having its peculiar, legal con- 
sequences. If entry has been made, under 
a claim of title, there need be no paper title; 
such a holding would be ‘actual adverse pos- 
session. If there is paper title, although de- 
fective, the possession is constructive, or ex- 
isting only in contemplation of law, without 
possession in fact, or actual personal occupa- 
tion, and the only thing necessary to change 
the relation to actual adverse possession is 
the mere act of entry.” It is a familiar rule 
of law that there can be but one actual seizin 
of an estate. Possession follows the title in 
the absence of any possession adverse to it." 

5 Davis v. 8S. F. Waterworks, 57 Cal. 548; Churchill 
v. Underdonk, 59 N. Y. 136. 

6 Leeper v. Baker, 68 Mo. 405; Ewing v. Burnet, 11 
Pet. 41; Turner v. Hall, 60 Mo. 275; Bowen v. Guild, 
160 Mass. 123. 

7 Smith v. MeKay, 30 Ohio St. 403. 

8 Bristol v. Carroll Co., 95 Ill. 93. 

9 Graham v. Small, 25 Iowa, 177; Fleming v. Mad- 
dox, 30 Lowa, 241; Ewing v. Burnet, 11 Pet. 41. 

10 Brown v. Volkening, 64 N. Y.80; Fleming v. Mad- 
dox, 30 Iowa, 241; Norris’ Appeal, 64 Pa. St. 275; 
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The rightful owner of land is deemed to have 
possession until he is ousted from it, or dis- 
seized, and if the adverse possession or dis- 
seizin ceases before the title becomes vested 
by statute in the disseizor, the rightful owner 
is deemed restored to his seizin and posses- 
sion. The true owner being out of posses- 
sion, entry by a stranger with an intention to 
oust the owner, and possess for himself, and 
a denial of the owner’s right is prima facie 
an ouster, and this appears to be the test of 
an adverse possession. What constitutes ad- 
verse possession is for the courts to determine, 
but the facts which indicate its existence are 
to be found by the jury.” In order to con- 
stitute adverse possession, it must be under 
color of title or claim of right. There can be 
no effectual color of title without a claim of 
title; whereas there can well be aclaim of 
title or right adverse to the owner's, without 
any color of title whatever. If there is pos- 
session under claim of title without color of 
title, the possessoris in actual adverse posses- 
sion of the land actually possessed and no 
more. If the possession is under color of 
title, the possessor has ‘‘constructive posses- 
sion or possession of law’’ of the whole tract 
described in the instrument giving him color 
of title. Hence, if the instrument gives] an 
erroneous description of the land, there will 
be no constructive possession, but the claim- 
ant will be limited to that portion actually 
possessed.!® The doctrine of constructive 
possession which follows the title where there 
is no adverse possession, is applied to one 
who takes actual or corporeal adverse posses- 
sion under color of title, and he is held to be 
possessed of the contiguous land covered by 
the instrument under which he enters and 
which he claims by virtue of such an instru- 
ment. But such possession is never based 
upon a claim merely, and it has never been so 
held. There must be a deed purporting to con- 
vey the whole, or some proceeding or instru- 
ment, giving color and defining boundaries, 
as well as actual possession of a part. But 
there are Missouri cases that hold that it does 

2 Macklot v. Dubrenil, 9 Mo. 478; Boogher v. Neece, 
75 Mo. 884. 

13 Thompson v. Felton, 54 Cal. 547: Brooks v. Bruyn, 
18 Ill. 589; Washburn v. Cutter, 17 Minn. 361; Cole- 
man y. Billings, 90 Ill.577; Crispin v. Hannavan, 50 
Mo. 536; Bristol v. County of Carroll, 95 Ill. 84. 

14 Hamilton v. Wright, 30 Iowa, 480; McCle!lan v. 


Kellog, 17 Ill. 501. Itis so held in Fugate v. Pierce, 
9 Mo. 441, and Higgenbotham v. Long, 56 Mo. 251. 





not always require a written instrument to 
constitute color of title and constructive pos- 
session, but there must be some visible signs, 
acts or indications, which are apparent to all, 
showing the extent of the boundaries of the 
lands claimed. Illustrations of this proposi- 
tion are: when grantor rescinded his deed by 
verbal declarations, and remained in posses- 
sion, the statute of limitations would effectu- 
ally rescind the deed ; entry under erroneous 
belief that he is heir is color of title,’ where a 
man made verbal gifts of a tract of land to 
his sister, had it surveyed for her, and put 
her in possession under the survey and the 
description in his own deed, it was held suffi- 
cient color of title to take the place of a writ- 
ing ;!’ transferee of possession that was orig- 
inally held under an instrument that was mere 
color, was sufficient on account of the visible 
signs, acts and indications.’* It has been 
seen that possession is necessary in one claim- 
ing constructive possession under color of 
title, as well as in one claiming by actual ad- 
verse possession merely under claim of right ; 
but there is a well defined distinction in the 
notoriety required inthe two cases, much less 
notoriety filling the requirements when it is 
under color of title than otherwise.!? Where 
one receives a deed of conveyance, by the 
very delivery of the deed he is considered as 
being in constructive possession of the land, 
or seized in law, although he has not acquired 
the actual possession.” This is the case, 
however, only where there is no one in actual 
possession, or if in possession not claiming 
adverse to him. The seizin would be in an 
adverse claimant, and nothing would be left 
upon which the constructive possession could 
rest. In the last proposition it is seen that 
constructive yields to actual possession. ‘A 
party in possession with improvements and 
inclosures holds, to the extent of his inclosure, 
by what is termed actual possession; and if 
at the same time he holds under deed or title, 
he holds to the extent of the boundaries of his 
deed or title, outside of his actual possession, 
by what is termed constructive possession. 
The constructive possession is dependent 

15 Hughes v. Israel, 738 Mo. 547. 

16 Crispin v. Hannavan, 50 Mu. 547. 

17 Rannels v. Rannels, 52 Mo. 108. 

18 Cooper v. Ord, 60 Mo. 431. 

19 Hodges v. Eddy, 38 Vt. 327; Parker v. Propr. of 
Locks, etc., 3 Met. 102. 


20 Hodges v. Eddy, 38 Vt. 827; Effinger v. Lewis, 82 
Pa. St. 367. 
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upon the actual possession, and must continue 
or fail with it. If such party sell a part of 
his tract including the improvements which 
constituted his actual possession, by deed to 
apurchaser, which defined limits are less than 
the whole tract, and the purchaser take pos- 
session under his deed, his possession, eith er 
actual or constructive, extends no further 
than his deed, and therefore he, the purchaser? 
is himself not in possession of the whole trac t 
of his grantor, and the grantor having parted 
with that which gave him actual possession of 
part loses the constructive possession of the 
balance, he not taking actual possession of 
any other part at the same time.’’' So, to 
constitute adverse possession, the hostile in. 
tent is necessary as well as the actual posses- 
sion, which must be exzlusive, continued, vis- 
ible and notorious, distinct and hostile.” 
Color of title has been variously defined by 
the courts, but probably the most satisfactory 
definition is that given by the United States 
Supreme Court in Wright v. Matteson,” wher 
it is defined to be ‘‘that which in app2arance 
is title, but which in reality is no title.’’* 
Some instances of color of title are a tax deed 
to land that was exempt from taxation,” a 
tax deed for land sold on authority of an un- 
constitutional law,” a deed with a defective 
acknowledgment.” ‘There must be a going 
upon the land, and with the palpable inten - 
tion to claim it as his own by the person en~ 
tering. Inclosing and continually using land 
constitutes actual possession without an actual 
residence upon it. Cultivation is evidence of 
actual possession. It is not necessary that 
the degree of cultivation should be other than 
usual, but it must be continuous, and not 
merely an occasional or negligent effort. If 
the land is not susceptible of any permanent 
improvement, actual occupancy, cultivation 
or residence may not be necessary in order to 

21 Cunningham v. Frandstzen, 26 Tex. 34, following 
Clark’s Lessees v. Courtney, 5 Pet. 353. 

22 Graham v. Small, 25 Lowa, 177; Leeper v. Baker, 
68 Mo. 405; Fugate v. Pierce, 49 Mo. 447. In 1 Cow. 
285, it is said, “‘there is no doubt that actual occu- 
pancy and a claim of title, whether such claim be by 
deed or otherwise, constitutes a valid adverse posses- 
sion;”? also 9 Cow. 557. 

23 See also Hall v. Law, 102 U. S. 466; Bernal v. 
Gliern, 33 Cal. 676; Coleman v. Billings, 89 Ill. 190; 
Kruse v. Wilson, 79 Ill. 240. 

2418 How. 56. 

25 County of Piatt v. Goodell, 97 III. 84. 

26 Stubbletield v. Border, 92 Ill. 280. 


27 Dalton v. Bant, 54 Mo. 105. AlsoH. & St. J. Ry. 
Co. v. Clarke, 68 Mo. 871. 





constitute adverse possession,” and the rule 
will not apply equally to towns, cultivated 
lands and wild land.” When title is claimed 
by one in possession, that title will depend 
upon, or at least will not be greater than he 
has asserted while in possession. If he has 
claimed as tenant, his possession will not 
ripen into a fee. If a person be found in 
possession of land, claiming it as his own in 
fee, itis prima facie evidence of his owner- 
ship and seized of the inheritance. It is not 
the possession alone, but the possession ac- 
companied with the claim of fee that gives 
this effect, by construction of law, to the acts 
of the party.*° From what has been seen 
above, squatters or intruders upon lands ac- 
quire uo rights by possession, no matter how 
long continued, as the gist of adverse holding 
is that it is accompanied by a claim of right, 
so as to set the statute of limitations in mo- 
tion ; and of course a succession of trespasses 
cannot change the matter; nor will occupa- 
tion by mistake or ignorance suffice to con- 
stitute an adverse holding.*' In 9 Kan. 274, 
it is said ‘‘that while possession may not be 
‘nine points of the law,’ it has always been, 
and will doubtless ever continue to be, prima 
facie evidence of the highest estate in land, 
to-wit, a seizin in fee;’’ and when open, 
notorious and visible, it has been regarded as 
affording constructive notice to others of the 
occupant’s title and equities.* If one is in 
possession under a lease or without right, and 
a title, or one different, is cast upon him by 
law, his possession will be notice to subse- 
quent purchasers of his title as it existed at 
the time of the purchase.” Possession being 
prima facie evidence only, may be shown to 
be any estate less than a fee. There may be 
a homestead in a mere possessory interest ;* 
it may be sold at execution sale,™ and the 
purchaser recover it in ejectment; it may be 
taxed, and descends to the possessor’s 


28 Leeper v. Baker, 68 Mo. 407, 60 Am. Dee. 712. 

29 Draper v. Shoot, 25 Mo. 204; Leeper v. Baker, 68 
Mo. 407. 
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heirs.*7 These possessory interests apply to 
horizontal as well as perpendicular divisions 
of land.*® One having actual possession of a 
mining claim has sufficient title to maintain 
an action against trespassers, although he 
may not have conformed to all requirements 
of the law in taking up the claim.” He may 
also maintain ejectment, if disseized, to re- 
cover his possession.“” The registration sys- 
tem, unknown to the common law, but created 
by statute in all the United States, and 
modeled after the enrollment statutes of 
England, which were intended to remedy the 
evils resulting from secret conveyances under 
the statute of uses, provide that when con- 
veyances were made of any estate or interest 
in land, and such conveyances were recorded 
according to the law of the State where the 
land was situated, such record has the effect 
of giving that notoriety to the transfer 
formerly obtained by livery of seizin under 
the common law, and was constructive notice 
to all persons of the title of the grantee. 
This constructive notice, however, applies 
only to those who are bound to seek it, as 
subsequent purchasers, and all others who 
deal with or on the credit of the title in the 
line of which the recorded deed belongs. To 
sucli persons it is notice of only what is shown 
on the record.*! Although record is con- 
structive notice, this is not notice of the title 
of one who does not claim under the record, 
but adversely thereto; and one taking a con- 
veyance or mortgage from one shown by rec- 
ord to have title is not a bona jide holder,® 
and is bound by the title of an adverse holder, 
notwithstanding he has searched the record 
and found no deed. And the rule is the 
same both at law and in equity.“ From this 
it is seen that it is incumbent on a purchaser 
of real estate to ascertain if it is occupied by 
any one other than the grantor, and if so, the 
extent of the occupant’s claim. There is no 


37 Mooney v. Olsen, 21 Kan. 697; Teabout v. Daniels, 
38 Lowa, 158; 2 Bl. Com. 196. 
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discord among the authorities on the propo- 
sition that such occupancy is constructive 
notice of an outstanding claim,” and the 
mere silence, in the absence of fraud, of such 
occupant, will not estop him from asserting 
his right to the property.“ The character 
of the possession, which is sufficient to put a 
person upon inquiry, and which will be equiv- 
alent to actual notice of rights and equities in 
persons other than those who have a title upon 
record, is very well established, by an un- 
broken line of authority, to be actual, open 
and visible, and cannot be equivocal or occa- 
sional, and must be inconsistent with the title 
of the apparent owner by the record. The 
question of the effect of mere possession be- 
comes important when there is no other evi- 
dence of title on either side, and the subse- 
quent possession of a defendant in ejectment 
was acquired by mere entry.“ As between 
two possessors the first is preferred, and 
where the equities are equal the possession 
prevails. If one is the grantee in a deed to 
land, he is in possession constructively or in 
contemplation of law, having the legal title. 
If he contracts in writing for the purchase of 
land, he has an equity that may be enforced, 
and hence an equitable possession. An equi- 
table title in land could not be enforced in an 
action by writ of entry; nor could one de- 
fend against a writ of entry with an equitable 
defense.*! A mere equitable title will not 
support an action in ejectment unless defend- 
ant took the legal title with notice of plaint- 
iff’'s equity ;* nor at common law could an 
equity be set up in defense to such actions. 
But chancery would enjoin the ejectment pro- 
ceedings until the defendant’s equity could 
be passed upon. Under the code, however, 
the equitable relief may be obtained in the 
same action in which pdssession is asked, 
and an equitable defense may be sentup. An 

45 Sears v. Munson, 23 Iowa, 380; McKenzie v. Per- 
rill, 65 Ohio St. 162; Warren v. Richmond, 58 IIl. 52; 
Hubbard v. Long, 20 Iowa, 159; Bailey v. White, 13 
Tex. 114. 
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equitable title is a sufficient interest to main- 
tain injunction, to restrain malicious trespass, 
waste or other injuries pending the action to 
try the title.* The law indulges every pre- 
sumption that one in possession of land is 
there of right; and the jealously with which 
possession is guarded is no more forcibly 
illustrated than by the difference between the 
old common law real actions and actions in 
ejectment, and the modern statutory action 
of forcible entry and detainer. The common 
law had numerous real actions to determine 
the rights of property in, or possession of, 
real property. The pleading and procedure 
in these actions were so technical, and the 
facilities for delay so numerous, that the 
judgment, when detained, was a very inade- 
quate remedy. Ejectment, the action by 
which title to land is now tried in most, if not 
all, of the United States, was originally an 
action of trespass brought by a lessee or ten- 
ant for years to redress the injury suffered 
by being ousted of his possession. And to 
maintain his action, if a defense was made, 
he must prove good title in his lessor; lease 


to himself for a term not yet expired; that 
plaintiff took possession under the lease, and 


that defendant ejected him. <A judgment, if 
recovered, was for damage for loss of posses- 
sion. The possession could only be recovered 
by resorting to one of the real actions to which 
reference has been made. Ejectment at the 
present day is an action that always involves 
the title or right of possession. The plaintiff, 
who,expects to enforce his right to possession 
by ejectment, must establish his legal right. 
The action of forcible entry and detainer goes 
further and protects the actual possession, 
whether rightful or wrongful, against unlaw- 
ful invasion, and isa summary proceeding for 
the recovery of the possession so invaded. 
The title to the land cannot be considered. 
The court having original jurisdiction in this 
action has not jurisdiction to try title. In 
the action of ejectment, the absolute right of 
possession is to be determined; while in for- 
cible entry and detainer the only question is, 
has the plaintiff’s possession been unlawfully 
disturbed by an entry or a holding over by 
another? This action is founded upon con- 


54 Story, Equity, 918; Livingston v. Livingston, 6 
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sideration of public policy, having a regard 
for the preservation of the peace by com- 
pelling all persons to resort to the courts to 
redress their grievances. The owner, although 
entitled to the immediate possession, cannot, 
by force, regain and maintain the possession, 
but will stand in the same position as anyone 
else who makes a forcible entry. A mere 
trespasser has not a possession that will give 
him a standing in courts.” The action may 
be maintained by one ousted of his possession 
held as agent ;** by one tenant in common 
against a co-tenant who has forcibly ejected 
him ;” by a mortgagee in possession after an 
entry to foreclose against one who has entered 
in a peaceable manner, but without right, 
and afterwards holds by force ;® by a tenant 
at will.*! What is a possession that will be 
sufficient to maintain the action of forcible 
entry? In Davidson v. Phillips® the only 
possession was by a vendor who had locked 
the house and had the key, and had placed 
some stock on the farm. ‘The vendee had 
entered the house by some means, but with- 
out the vendor’s consent, and refused to 
vacate when requested todoso. It was held 
that the vendee was guilty of forcible entry. 
In Childress v. Black the only possession by 
the plaintiff was the key to a vacant house; 
one entering without permission was held 
guilty of forcible entry. One who enters upon 
pasture land during the temporary absence 
of the person in possession, drives off his cat- 
tle and nails up the gates, is guilty of forcible 
entry, since the statute applies as well in cases 
of constructive as actual force.® Missouri au- 
thorities on this proposition are numerous. 
In an action of forcible entry and detainer, 
the fact that plaintiff in the first instance un- 
lawfully invaded defendant’s possession, af- 
fords no defense. The title being in no way 
involved in an action for forcible enty and de- 
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tainer, a judgment in such action is no bar to 
an action in ejectment for the same property. 
Where one in possession of realty is forcibly 
ejected by one having the legal right to such 
possession, the only remedy is forcible entry 
and detainer. He cannot waive that action 
and bring an action for damages, allowing the 
true owner to retain possession, If he re- 
covers damages it is an incident to the action 
of forcible entry and detainer.@ This action 
‘may also be maintained where a tenant for a 
term less than two years, assign or transfer 
the whole or any part of the term, without 
the written consent of the landlord.” In 
some cases demand is necessary before the 
action can be commenced ; as, where the pos- 
session is obtained in a peaceable manner, 
also where the tenant assigns the whole, or 
any part without the landlord’s consent.® 
But where the tenancy is for a fixed period, 
or if demand has been waived by special 
agreement, no demand is necessary.” The 
ultimate object of all government is the pro- 
tection of every man’s life, liberty and prop- 
erty, by uniform laws promptly administered. 
The criminal laws, the law of habeas corpus, 
supplemented by laws that require every man 
to resort to the courts fora redress of his 
grievances, if effectually enforced will afford 
complete protection to all. The owner may 
be entitled to immediate possession of his 
property; but to allow him to decide that 
question, and the more important one of how 
to divest another of the possession of a thing, 
to which he, the owner, has a superior right, 
and place it in his possession would be to un- 
dermine the whole purpose for which a gov- 
ernment exists. That the law recognizes a 
possessor’s rights, whether he be owner or 
otherwise, is sufficient. While possession is 
prima facie evidence of ownership, it is only 
a presumption that must rest upon side or 
the other of every controversy. It may be 
rebutted, and the law that recognizes the pos- 
sessor’s right does not fail to oust him when 
another clearly establishes his right. 
Dorman E. Apams. 


65 Merriweather v. Howe, 48 Mo. App. 148; Carter 
v. Seaggs, 38 Mo. 303. 

66 Canavan v. Gray, 64 Cal. 5. 

67 R. S. Mo. § 6868. 

68 McCartney v. Aner, 50 Mo. 395; Degraw v. Prior, 
53 Mo, 314. 

69 R. S. Mo. § 6872; Alexander v. Russell, 37 Mo. 10. 





SUNDAY LAW—POLICE REGULATION — CLASS 
LEGISLATION—BARBER SHOPS. 


STATE v. PETIT. 


Supreme Court of Minnesota, December 2, 1898. 


1. The State may, as a police regulation for the pro- 
motion of the physical, mental, and moral welfare of 
its citizens, establish, as a civil and political institu- 
tion, the first day of the week asa day of rest, and 
prohibit the performance upon it}of all labor or busi- 
ness except works of necessity or charity. 

2. Gen. St. 1894, § 6518, is not obnoxious to the ob- 
jection of being “‘class legislation”? because it declares 
that, asa matter of law, keeping open a barber shop 
on Sunday, for the purpose of hair cutting and 
shaving, is not a work of necessity or charity, while, 
as toother kinds of labor or business, it leaves that 
question to be determined as one of fact. 


MITCHELL, J.: The defendant was tried and 
convicted of keeping open a barber shop on Sun- 
day for the purpose of cutting hair and shaving 
beards, contrary to the provisions of Gen. St. 
1894, § 6513, which reads as follows: ‘‘All labor 
on Sunday is prohibited excepting the works of 
necessity or charity. In works of necessity or 
charity is included whatever is needful during 
the day for good order, health or comfort of the 
community: provided, however, that keeping 
open a barber shop on Sunday for the purpose of 
cutting hair and shaving beards shall not be 
deemed awork of necessity or charity.” The 
only question is as to the constitutionality of this 
act, which is assailed by the defendant on two 
grounds: (1) That the whole act is invalid, it 
not being within the police power of the State to 
prohibit any kind of labor or business on Sunday 
which does not interfere with the peace and 
good order of the community; (2) and mainly 
that, in view of the proviso, the act is invalid, as 
being ‘‘class legislation.’’ 

1. Weshall notspend much time on the first 
point. It has been decided in this State, in ac- 
cordance with an almost unbroken line of au- 
thorities elsewhere, that the legislature may, in 
the exercise of the police power of the State, es- 
tablish by law, as a civil and political institution, 
the first day of the week as a day of rest, and may 
probibit upon it the performance of any manner 
of labor, business, or work, except only works of 
necessity or charity. State v. Ludwig, 21 Minn. 
202. So-called Sunday legislation has, with 
many persons, and occasionally even with courts, 
been the subject of adverse criticism, as an un- 
warranted interference with that freedom of re- 
ligious belief and practice which is guarantied to 
every man by the constitution. These criticisms 
proceed upon an entirely erroneous theory as to 
the object of such legislation. In some States it 
has been held that Christianity is part of the 
common law of this country, and Sunday legisla- 
tion is upheld, in whole orin part, upon that 
ground. Even if permissible, it is not necessary 
to resort to any such reason to sustain such legis- 
lation. The ground upon which such legislation 





58 CENTRAL 


LAW JOURNAL. 


No. 3 








is generally upheld is that itis a sanitary meas- 
ure, and as such a legitimate exercise of the po- 
lice power. It proceeds upon the theory, enter- 
tained by most of those who have investigated 
the subject, that the physical, intellectual, and 
moral welfare of mankind requires a periodical 
day of rest from labor, and, as some particular 
day must be fixed, the one most naturally se- 
lected is that which is regarded as sacred by the 
greatest number of citizens, and which by cus- 
tom is generally devoted to religious worship, or 
rest and recreation, as this causes the least inter- 
ference with business or existing customs. It is 
- sometimes said that mankind will seek cessation 
of labor at proper times by the natural influences 
of the law of self-preservation; also that, ifa 
man desires to engage on Sunday in any kind of 
work or business which does not interfere with 
the rights of others, he has an absolute right to 
do so, and to chose his own time of rest, as he 
sees fit. The answer to this is that all men are 
notin fact independert and at liberty to work 
when they choose. Laborisa great degree de- 
pendent upon capital, and, unless the exercise of 
power which capital affords is restrained, those 
who are obliged to labor will not possess the 
freedom for rest which they would otherwise ex- 
ercise. The object of the law is not so much to 
protect those who can rest at pleasure, but to af- 
ford rest to those who need it, and who, from 
the conditions of society, could not otherwise ob- 
tain it. Moreover, if the law was not obligatory 
upon all, and those who desired to do so were 
permitted to engage in their usual avocation on 
Sunday, others engaged in the same kind of labor 
or business might, against their wishes, be com- 
pelled, by the laws of competition in business, to 
do likewise. See dissenting opinion of Justice 
Field in Ex parte Newntan, 9 Cal. 502, afterwards 
adopted as the views of the court in x parte An- 
drews, 18 Cal. 685. 

2. The enacting clause of the statute under 
which defendant was convicted was passed in 
1885, being section 225 of the Penal Code. The 
proviso was added in 1887. Laws 1887, ch. 54. 
If keeping a barber shop open on Sunday for the 
purposes of shaving and hair cutting was not a 
work of necessity or charity, within the mean- 
ing of the original statute, the amendment has 
not changed the law, and the statute, asit now 
stands, is not open to the objection of being class 
legislation. Under the original statute, what 
were works of necessity or charity was largely 
left to be decided asa question of fact, which 
would often be a question for the jury. The ef- 
fect of the amendment was to make this a ques- 
tion of law, instead of fact, as to keeping a bar- 
ber shop open. In the exertise of the police 
power in establishing a day of rest, a very large 
discretion must he allowed to the legislature in 
determining what kinds of labor or business 
should be prohibited, and what are and what are 
not works of necessity or charity; and unless 
their classification is manifestly purely arbitrary, 


and not founded upon any substantial distinction 
or apparent natural reason which suggests the 
necessity or propriety of different legislation, the 
courts have no right to interfere with the exer- 
cise of legislative discretion. Courts will take 
judicial notice of the fact that, in view of the 
custom to keep barber shops open in the even- 
ing as well as in the day, the employees in them 
work more, and during later, hours than those 
engaged in most other occupations, and that this 
is especially true on Saturday afternoons and 
evenings; also that, owing to the habit of so 
many men to postpone getting shaved until Sun- 
day if such shops were to be permitted to be kept 
open on Sunday, the employees would ordinarily 
be deprived of rest during half of that day. In 
view of all these facts, we cannot say that the 
legislature has exceeded the limits of its legisla- 
tive police power in declaring that, as a matter of 
law. keeping barber shops open on Sunday is not 
a work of necessity or charity, while as to all 
other kinds of labor they have left that question 
to be determined as one of fact. It will be noted 
that what the law forbids is, not a man’s shav- 
ing himself, or even getting some one else to 
shave him, but the keeping open a barber shop 
for that purpose on Sunday. The object of the 
law was not to interfere with those who wish to 
be shaved on Sunday, or primarily to protect the 
proprietors of barber shops, but mainly to pro- 
tect the employees in them, by insuring them a 
day ofrest. We are of opinion that the whole act, 
including the proviso, is valid. Judgment af- 
firmed. : 
Buck, J., dissenting. 


Nore.—Constitutionality of Sunday Barbering 
Acts.—There is a sharp conflict of opinion amoug the 
courts as to the validity of acts prohibiting barbering 
on Sunday, though the weight of authority is decidedly 
against the constitutionality of such legislation, the 
vice of such statute being that it is in the nature of 
class legislation. In People v. Bellet, 57 N. W. Rep. 
1094, 88 Cent. L. J. 835, such a statute was upheld by 
the Supreme Court of Michigan. The same conclu- 
sion was reached in People v. Havnor, 149 N. Y. 195, 
42 Cent. L. J. 478, by the New York Court of Appeals, 
though by a narrow vote of four to three. In his dis- 
senting opinion in that case, Judge Gray says ‘‘that, 
in his judg vent, such legislation is particularly ob- 
jectionable and deserving of judicial condemnation, 
for the reason that it discriminates unreasonably in 
dealing with those who are engaged in the pursuit of 
a lawful avocation.”’ In State v. Granneman, 33S. W. 
Rep. 784, 42 Cent. L. J. 473, decided by the Supreme 
Court of Missouri, Eden vy. The People, 42 Cent. L. J. 
473, decided by the Supreme Court of L[llinois, and 
Ex parte Jentzscb, 44 Pac. Rep. 803, 42 Cent. L. J. 511, 
such statutes were declared unconstitutional. 

Recent Decisions on What Work or Laboris Within 
the Restrictions of Sunday Laws.—Playing baseball 
is “‘sporting,” within the meaning of Crim. Code, sec. 
241, which makes it a misdemeanor for any person 14 
years of age or upwards to engage in sporting on Sun- 
day. State v. O’Rourk, 35 Neb. 614, 53 N. W. Rep. 
591. Under Code, sec. 4578, forbidding, except under 
certain circumstances, the running of freight trains 





on Sunday, it is no justification that the company has 
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issued general rules to its employees not to do so, 
without also showing that in the particular instance 
the rules were violated without the sanction of the 
officer indicted, that officer being one of those whose 
duty it was to control the running of the train in ques- 
tion. Heard v. State (Ga.),17 S. E. Rep. 857. Pre- 
venting great waste of property isa ‘‘work of neces- 
sity,”? within the exception of the Sunday law (Crim. 
Code, sec. 261); and, to bring a case within the rule. 
it need not be shown that the property was of great 
value, but the circumstances of the owner, and the 
value of the property to him, are to be considered, 
Johnson v. People, 42 Ill. App. 594. Reaping a field 
of oats on Sunday, in order to prevent the loss thereof, 
isa ‘‘work of necessity,” within the exception of the 
Sunday law. Johnson vy. People, 42 Ill. App. 594. On 
a prosecution under such statute it is a question of 
fact whether the peace and good order of society were 
disturbed, and it is, therefore, error for the court to 
charge that “it would be presumed§that it would dis- 
turb others for a man to go out om Sunday with a 
reaper and go to cutting grain.”? Johnson y. People, 
42 Lil. App. 594. Comp. Laws 1884, sec. 933, provided 


that any person found on Sunday engaged in “selling | 


liquors, or any other kind of property,” or “‘engaged 
in any labor, except works of necessity, charity or 
mercy,” should be punished. Laws 1887, ch. 26, 
amended section 933, inter alia,-by omitting the word 
“property,” and imposed the penalty on anyone found 
on Sunday ‘“‘engaged in any labor, except works of 
necessity, charity or mercy.’”? Held, that a person 
selling liquor was, notwithstanding the omission, en- 
gaged in lahor, within the meaning of the amend- 
ment. Cortesy v. Territory (N. Mex.), 30 Pac. Rep. 
947. A person fishing on Sunday in private property, 
in the exercise of a privilege, and without creating 
any commotion or disorder, or attracting the atten- 
tion of the public, is nevertheless amenable to Pen. 
Code, sec. 265, which prohibits “‘all shooting, hunting 
or fishing, playing, horse racing, gambling, or other 
public sports, exercises, pastimes, or shows,” on Sun- 
day. People v. Moses, 20 N. Y. S. 9, 65 Hun, 161,8 N. 
Y. Crim. R. 896. An opera house at which theaters 
are conducted is a “place of business,” within the 
meaning of an ordinance of the city of St. Joseph, 
which provides that ‘tno person shall, in this city, 
play on Sunday at ,or other games of amuse- 
ment, or shall, on that day, keep his store, shop, or 
other place of business open,” etc. City of St. Joseph 
y. Elliott, 47 Mo. App. 418. A manager, director and 
stockholder of a corporation publishing a newspaper 
on Sunday, though doing no work on that day, is 
guilty of carrying on the business of printing and 
publishing, and is liable te conviction for worldly em- 
ployment on Sunday. Commonwealth v. Houston, 14 
Pa. Co. Ct. Rep. 395. An affidavit shows a violation 
of Rey. St. 1881, sec. 2000, which forbids engaging in 
one’s “usual avocation” on Sunday, when it charges 
that defendant was “found unlawfully at common 
labor, and engaged in his usual avocation, to-wit, then 
and there giving special’shows and performances in 
the Empire Theater.” Ross vy. State (Ind. App.), 36 
N. E. Rep. 167. A car repairer who repairs cars nec- 
essary to be used on a train running on Sunday does 
not violate the Sunday law of April 22, 1794. Com- 
monwealth v. Robb, 14 Pa. Co. Ct. Rep. 478. Rev. St. 
1889, sec. 3852, which forbids labor om Sunday, except 
household work and ‘‘other works of necessity or 
charity,’ forbids barbers from working at their trade 
on Sunday, since shaving another man is not a work 
of necessity. State v. Wellott, 54 Mo. App. 310. Itis 
not a violation of Act April 22, 1794, prohibiting 


worldly business on Sunday, to keep a restaurant 
open and furnish meals on Sunday. Commonwealth 
v. Hengler, 15 Pa. Co. Ct. Rep. 222. Where the clerk 
of a druggist sells soca water on Sunday, in violation 
of the statute prohibiting worldly employment on 
Sunday, the druggist is liable. Commonwealth v. 
Ryan, 15 Pa. Co. Ct. Rep. 223. Under Pen. Code, sec. 
211, making it unlawful “to open on Sunday for 
the purpose of trade or sale of goods, wares 
and merchandise, any shop, store or building, or 
place of business whatever,” a barber cannot be con- 
victed for opening his shop and plying his vocation on 
Sunday. State v. Krech, 10 Wash. 166, 38 Pac. Rep. 
1001. A conviction under Code, sec. 4578, for unlaw- 
fully running a freight train on the Sabbath day is 
not supported by evidence that defendant ran a loco- 
motive and cab on the Sabbath, without evidence that 
‘freight was carried or that the locomotive ran for that 
purpose. McNealy v. State, 94 Ga. 592, 21 S. E. Rep. 
581. Gen. St. ch. 29, art. 17, sec. 10, provides that only 
works of necessity or charity shall be done on Sunday. 
St. sec. 1321, permits the operation of railways on Sun- 
day. Ina suit against a railroad compauy to recover 
a penalty prescribed for running a train on Sunday, 
the petition alleged that the compaay, on Sunday, ran 
an excursion train, which did not carry freight nor 
United States mail. Held, that the running of an ex- 
cursion train on Sunday is a work of necessity. Louis- 
ville & N. R. Co. v. Commonwealth (Ky.), 308. W. 
Rep. 878. The running on Sunday of mail trains and 
fast freight trains carrying perishable property, is a 
“work of necessity” (Act April 22, 1794, sec. 1), and 
therefore acar inspector engaged inthe inspection 
and repair of cars on Sunday, such work being neces- 
sary to enable the trains to be run, is also engaged in 
a “work of necessity” within the provisions of such 
act, so as to prevent his doing such work being a vio- 
lation of the Sunday laws. Commonwealth v. Robb 
(Pa. Com. Pl.), 3 Pa. Dist. R. 701. The delivery of 
milk to his customers by a dairyman is a work of ne- 
cessity, and not within the inhibition of a law forbid- 
ding any labor on Sunday other than works of neces- 
sity or charity. City of Topeka v. Hempstead (Kan. 
Sup.), 49 Pac. Rep. 87. An auxilliary society of the 
church, although its acts may not be purely charitable 
or religious, may transact business on Sunday without 
violating the act of April 22, 1794, provided such acts 
are recognized by the church as part ofits active zood- 
ness. Toll v. Crimean (Com. Pl.), 13 Montg. Law 
Rep. 33. A freight train, which had been unavoid- 
ably delayed beyond its schedule time, was run from 
one station to another, 10 miles distant, after 9 o’clock 
on Sunday morning, contrary to the provisions of 
statute, because of a lack of water or coal for the en- 
gine at the first station and of subsistence for the train 
crew. Held, that such facts did not constitute a de- 
fense to a prosecution for a violation of the law. State 
v. Southern Ry. Co., 119 N. Car. 814, 25 S. E. Rep. 862. 
Pub. St. ch. 271, sec. 3, forbidding the doing of busi- 
ness on Sunday, does not affect a sale by a chattel 
mortgagee of his interest in the property, made wholly 
on Monday, though such s&le was broached the pre- 
vious day, and the purchaser then bought the mort- 
gagor’sinterest. Provonchee v. Piper (N. H.), 36 Atl. 
Rep. 552. Barbering is laboring, within a general 
statute prohibiting labor on Sunday. State v. Gran- 
neman (Mo. Sup.), 33 S. W. Rep. 784. A social club, 
to which none but members are admitted, which sup- 
plies its members with liquors in the club house at a 
graduated scale of prices, without a view to profit, is 
a place required tv be closed on Sunday, within the 





Sunday law. State v. Gelpi, 48 La. Ann. 520, 19 South. 
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Rep. 468. Gen. St. sec. 1569, providing that every 
person who shall do any secular business, or engage 
in any sport or recreation, on Sunday, shall be fined, 
when construed with Pub. Acts 1882, p.12. Where, 
on an indictment for operating the pumps and fan of 
a coal mine on Sunday, there was evidence that the 
work was necessary to keep the mine from flooding, 
and from becoming dangerous by filling with gas, but 
it did not appear that defendants could not have em- 
ployed some other device, without unreasonable ex- 
penditure of time and money, or that the mine could 
noi, by the exercise of ordinary care, have been so 
constructed as to avoid Sunday labor, a conviction 
will not be disturbed. Shipley v. State (Ark.), 61 
Ark. 216, 328. W. Rep. 489. The work of an inspector 
and repairer of cars at ajunction point upon a rail- 
road running mail and fast freight trains on Sunday 
is a work of necessity, within the meaning of Act 
April 22, 1794, forbidding worldly employment on 
Sunday, except works of necessity. Commonwealth 
v. Bobb, 17 Pa. Co. Ct. Rep. 350. See on this subject 
the following: Article on What Constitutes Works of 
Necessity, 15 Cent. L. J.145; Whether Shaving for 
Hire is a Work of Necessity under Sunday Law, 29 
Cent. L. J. 247; What are Works of Necessity Within 
Snnday Laws, 33 Cent. L. J. 72; What are Considered 
Works of Necessity of Charity under Sunday Laws, 34 
Cent. L. J. 872; Article on Works of Charity or Ne- 
cessity, within the Meaning of the Statute Forbidding 
Labor on Sunday, 39 Cent. L. J.507. See also Hen- 
nersdorf v. State (Tex.), 8 Amer. St. Rep. 448, and note 
on subject of What are Works of Charity or Necessity, 
West. Union Tel. Co. v. Wilson (Ala.), 30 Amer. St. 
Rep. 27, and note on What Work may be Done on 
Sunday. 
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1. ACCIDENT INSURANCE—Warranties by Applicant.— 
Where the applicant for insurance, after stating in the 
application the present amount carried by him, agrees 
to drop part of it at afuture time, such promise is not 
a warranty, and a failure to comply therewith will not 
render the contracts nugatory.—COMMERCIAL MUT. 
Acc. Co. v. BATES, II1.,52 N. E. Rep. 49. 


2. ACKNOWLEDGMENT — Notaries—Married Woman.— 
Acts 1870, ch. 71, § 2, authorizes notariesto take ac- 
knowledgments of all instruments required for regis- 
tration inthe same way and under the same rul‘s as 
govern county court clerks by existing laws. eld to 
extend to them the right to take the privy acknowl- 
edgments of married woman in cases within Acts 1869- 
70, ch. 99, providing that certain married women may 
convey or mortgage their real estate without concur- 
rence of their husbands, provided their privy examina- 
tion to any deed, mortgage, or other conveyance is 
taken before a county court clerk.—DALY V. HAMILTON 
PERPETUAL BLDG. & LOAN ASSN., Tenn., 48S. W. Rep. 
114. 


3. ACKNOWLEDGMENT—Validity.—Where the caption 
of an acknowledgment omits the name of the county, 
but the officer signs himself as justice of the peace for 
a certain incorporated town, itis a valid acknowledg- 
ment, since the court will take notice of the county in 
which the town is located, and that the officer is a jus- 
tice in that county.—GILBERT V. NATIONAL CASH REG- 
ISTER Co., I11., 52 N. E. Rep. 22. 


4. ANIMAL—Lien of Trainer — Mortgage.—The lien of 
a trainer is superior to that of a mortgagee, who knows 
the owner has put the horse inthe trainer’s hands to 
keep and train for him.—FaRNEY V. Kerr, Tenn., 488. 
W. Rep. 103. 

5. ASSIGNMENT FOR CREDITORS — Discontinuance.— 
The fact thatthe members ofa firm which had made 
an assignment for the benefit of its creditors proposed 
to a majority in number and amount of such creditors, 
whose claims were undisputed, to pay their respective 
claims in full, conditioned, however, that they signa 
petition fora discontinuance of the assigament pro- 
ceedings, as allowed by Hurd’s Rev. St. 1889, p. 162, 
providing for such discontinuance on such majority 
consent, and remitting to all creditors the rights which 
they had previous to the assignment, is not a fraudu- 
lent procurement of such creditors’ assent.—K«LLEY 
v. LEITH, lil.,52 N. E. Rep. 7. 

6. ATTACHMENT—Joint Debtors — Judgment.—W here 
two of three partners, sued on ajoint debt, get judg- 
ment on plea of nil debet, an attachment of firm prop- 
erty cannot be sustained to satisfy a judgment against 
the third, under Pub. Gen. Laws 1888, p. 863, art. 50, § 
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12, providing that, In actions ex contractu against alleged 
joint debtors, plaintiff may recover as in actions ez de. 
licto against those shown to be indebted.—BoyYp Vv. 
WoLrFrrF, Md., 41 Atl. Rep. 897. 

7. ATTORNEY AND CLIENT—Bills and Notes — Collec- 
tion.—Paying a note insuit by giving a new note is not 
a collection thereof, within a stipulation providing for 
the payment of attorney’s fees in case of its collection 
by an attorney.—Davis Vv. COCHRAN, Miss., 24 South. 
Rep. 168. 

&. BANKS — Cashing Draft for Agent.—G, cashier of a 
bank which had express noticethat W was manager of 
H & Co., and was prohibited from selling or discount- 
ing drafts received in the course of business, having, 
as agent of L, bought a draft indorsed to W, manager, 
and then, as cashier, received the proceeds of the 
check given by L, and placed it to the individual credit 
of W,and the draft having afterwards been received 
by the bank for collection, and the proceeds when col- 
lected having been paid to L, the bank is liable to H & 


Co., therefor.—HBINZ V. FOURTH NAT. BANK OF CHAT-* 


TANOOGA, Tenn., 48S. W. Rep. 133. 


9, BANKRUPTCY—Discharge—Covenant of Warranty. 
—Claim on covenant of warranty is not barred by dis- 
charge of the warrantor under the bankruptcy act of 
1867; the title being good on its face, and there having 
been no eviction till after the discharge, so that the 
claim was, not provable under Rev. St. U.S. § 5068, pro- 
viding: “In all cases of contingent debts and contin- 
gent liabilities contracted by the bankrupt, the cred- 
itor may make claim therefor and have his claim al- 
lowed, with the right to share in the dividends, if the 
contingency happens before the order for the final 
dividend.”—WIGHT v. GOTTSCHALK, Tenn., 48 S. W. 
Rep. 140. 

10. BENEFICIAL ASSOCIATIONS—Beneficiaries.—Under 
the charter of a benefit association, stating its object 
to be “the relief of the distressed, injured, sick, or dis- 
abled members of the association and their immediate 
families,’ an old people’s home society is incompetent 
to take as a beneficiary, notwithstanding the statute, 
in the absence of such charter limitation, would have 
permitted it to take.—NORWEGIAN OLD PEOPLE’S HOME 
Soc. v. WILLSON, IIl., 52 N. E. Rep. 41. 


1l. BILLS AND NOTES — Holders for Value.—A holder 
of notes as collateral security is a holder for value.— 
NATIONAL EXCH. BANK OF ANDERSON V. BeRRY, Ind., 
52 N. E. Rep. 104. 


12. BILLS AND NOTES—Innocent Purchaser—Defense. 
—Where the maker of a negotiable note placed it in the 
hands of her husband, to be delivered on certain con- 
ditions, and he delivered it unconditionally, it is no de- 
fense to an action on the note by an innocent pur- 
chaser for value before maturity.—GALVIN V. SYFERS, 
Ind., 52 N. E. Rep. 96, 


13. BILLS AND NOTES — Payment.—The fact that a ne- 
gotiable promissory note is made payable at a particu- 
lar oftice does not make the party in charge of said 
oftice the agent of the holder of such note, to receive 
payment, unless the note be actually in the possession 
of such party.—STOLZMAN V.})WYMAN, N. Dak., 77 N. W. 
Rep. 285. 

14. BUILDING ASSOCIATIONS — Usury.—Under the 
charter of a building association, providing for the 
holding of stated meetings at which its money shall be 
loaned to the member bidding the highest premium, 
and declaring that, if he offer insufficient security, he 
shall be charged with a month’s interest, and the 
money be resold atthe next meeting, one so bidding 
off money cannot transfer his bid to another not pres- 
ent, so that the latter can comply with his bid, without 
the transaction being usurious.—MEYER v. CHATTA- 
NooGa Sav. & BLDG. ASSN., Tenn., 48 8S. W. Rep. 105. 

15. CARRIERS OF GooDs — Action by Consignor.—The 
consignor may maintain an action against a common 
carrier for failing to perform its contract, when he, and 
not the consignee, isthe owner of the goods.—JARRETT 
Vv. GREAT NORTHERN Ry. Co., Minn.,77 N. W. Rep. 304. 





16. CARRIERS OF GOODS — Limitation of Liability.— 
Where the owners of live stock, on shipping it, sign a 
contract limiting the carrier's liability, and there is no 
fraud or misrepretation by the latter, and the owners 
are given an opportunity to read it, but neglect to do 
so, they cannot avoid it for mistake or fraud.—STEW- 
ART V. CLEVELAND, ETC. RY. Co., Ind., 52 N. E. Rep. 89. 


17. CARRIERS OF PASSENGERS-—Sale of Tickets—Repu- 
diation of Contract.—A railroad company which au- 
thorizes another company to issue and sell mileage 
tickets good over its road makes the latter company its 
agent, and cannot repudiate the contract so made with 
a passenger who in good faith buys a ticket from such 
agent.—WINTERS V. COWEN, U.S. C.C., N. D. (Ohio), 
90 Fed. Rep. 99. 


18. CONSTITUTIONAL LAW — Ordinances.—An ordi- 
nance requiring a license for sale of cigarettes, declar- 
ing that none shall be issued for their sale within 200 
feet of aschool house, and declaring a penalty, does 
not deprive one of liberty aud property without due 
process of law.—GUNDLING V. CITY OF CHICAGO, IIl., 52 
N. E. Rep. 44. 


19. CONTRACT — Carriers — Change of Contract.— 
Where, during the carriage of stock, the carrier’s em- 
ployees strike, rendering it impossible to carry out the 
original contract as agent of the carrier may makea 
new contract, imposing a greater obligation on it, 
without other consideration than the shipper relieving 
the carrier’s agent of the necessity of a personal super- 
vision of the stock during the time they are held in the 
carrier’s possession.—CARSTENS V. BURLEIGH, Wash., 
55 Pac. Rep. 221. 

20. CONTRACTS—Execution—Pleading.—From an aver- 
ment that a‘contract was executed in duplicate by two 
parties, it is presumed that it was delivered.—FrRICK 
Co. v. BARRETT, Ind., 52 N. E. Rep. 108. 


21. ConTRACTS—Specific Performance.—Grantor con- 
veyed land in consideration that grantee would recon- 
vey a life interest, and pay certain of fis debts. They 
occupied the premises together; grantor expending 
money and labor for the betterment of the place. The 
testimony of grantor and grantee conflicted as to the 
agreement for the reconveyance, but the subsequent 
acts of the parties supported grantor. Held, that he 
was entitled to specific performance, under How. Ann. 
St. § 6183, authorizing specific performance of agree- 
ments in cases of part performance.—BUSHNELL V. 
ROWLAND, Mich., 77 N. W. Rep. 271. 


22. CORPORATIONS—Accounting—Intervention by Gen- 
eral Creditor.—How. Ann. St. ch. 281, authorizing 
courts of chancery to entertain bills and petitions in 
behalf of any creditcr of a corporation or stockholder 
or judgment creditor, does not authorize a general 
creditor to intervene in an action by a stockholder 
against the corporation and other stockholders for an 
accounting.—SMITH Vv. GEORGE T. SMITH MFG. Co., 
Mich., 77 N. W. Rep. 308. 


23. CORPORATIONS — Disposition of Assets — Stock- 
holders.—The directors of a corporation organized 
another corporation in another State, and transferred 
the entire property of the former to it, in consideration 
of the second corporation delivering its entire stock to 
the former, and assuming its Habilities. Having ob- 
tained the consent of the holders of more than three- 
fourths of the stock of the first corporation to such 
transfer,they executed another conveyance, in con- 
firmation of the first, and delivered possession to the 
new compuny. They then obtained an irrevocable 
power of attorney from the holders of three-fourths of 
the stock, authorizing such stock to be voted in favor 
of a ratification of the transfer, called a stockholders’ 
meeting to ratify such transfer, and a protest against 
it by minority stockholders was disregarded. Held, 
that minority stockholders were entitled to enjoin rati- 
fication of the transfer without proof that they had 
without avail exhausted their remedies within the cor- 
poration.—FORRESTER V. BOSTON & M. CONSOL. COPPER 
& SILVER MIN. Co., Mont., 55 Pac. Rep. 229. 
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24. CORPORATIONS—Power of Officers.—Plaintiff ad 
mitting that his right to recover the rent depended on 
the power of the officers of a corporation to make the 
assignment of the lease contract to him, defendant was 
entitied to show a release and discharge from the same 
officers, without showing their power.—BROWN V. 
MIRNSSBT, N. Car., 31S. E. Rep. 672. 

25. CORPORATIONS—Salary of President.—Under a by- 
law of a corporation providing that, in case of the ab- 
sence, death, sickness, or other inability of the presi- 
dent, the vice-president shall discharge the duties of 
that officer, until he returns to duty, or other provision 
is made therefor by the directors, the vice-president is 
entitled to salary as president for the time while he 
performed his duties.—BROWN V. GALVESTON WHARF 
Co., Tex., 48S. W. Rep. 41. 

26. COUNTIES—Claims—Powers.—A claim against a 
county for a specific sum due on a contract cannot be 
repudiated because not itemized as required by County 
Government Act, §41, where no notice to itemize it was 
given to claimant pursuant to said section, and the 
supervisors allowed it.—COLUSA COUNTY V. WELCH, 
Cal., 55 Pac. Rep. 243. 

27. COVENANTS—Delivery of Possession.—A covenant 
to deliver possession may include possession by a ten 
ant bound to pay rent to the vendee.—REAM V. GOSLEE, 
Ind., 52 N. E. Rep. 93. 

28. CRIMINAL EVIDENCE—Distinct Offense.—It is a 
general rule that evidence of a distinct and independ- 
ent offense cannot be admitted at the trial of a defend- 
ant charged with the commission uf a crime.—STATE V. 
AUSTIN, Minn., 77 N. W. Rep. 301. 

29. CRIMINAL Law—Forgery—Orders.—The forgery of 
an instrument purporting to be signed by another, 
worded, “G, would you let me have (certain property), 
and I will settle with you,” is within How. Ann. St. § 
9213, prohibiting the forging of any “order” for prop- 
erty.— PEOPLE V. PHILLIPS, Mich.,77N. W. Rep. 245. 

30. CRIMINAL Law—Former Jeopardy.—The only dis- 
tinction betweenforcible trespass and forcible entry 
and detainer being that the former is as to personal 
property and the latter as to realty, andthe distinction 
not always being observed, acquittal of the former is 
bar to prosecution for the latter, it being admitted that 
it was ‘‘the same transaction,” and there being no evi- 
dence of personal property.—STATE Vv. LAWSON, N. 
Car., 31S. E. Rep. 667. 

31. CRIMINAL Law—Homicide.—In a prosecution for 
murder, the court instructed that, if defendant volun- 
tarily entered into the difficulty that resulted in his 
killing deceased, there was no self-defense in the case. 
Held error, since it ignored defendant’s intention in so 
doing.—STATE v. GODDARD, Mo., 48S. W. Rep. 82. 

32. CRIMINAL Law—Perjury.—An oath lawfully taken 
is the essential thing to be charged in an indictment 
for perjury; and, in case perjury is assigned on a non- 
judicial oath, it is insufficient to maintain a prosecu- 
tion ifthe person who administered the oath was not 
legally authorized to administer that particular oath. 
—STATE V. THERIOT, La., 24 South. Rep. 179. 

33. CRIMINAL LAaw—Receiving Deposits—Former Ac- 
quittal .—The acquittal of a bank officer for receiving a 
deposit while theebank was insolvent is not a bartoa 
prosecution for receiving one thereafter from a differ- 
ent individual, since each would be a separate and dis- 
tinct offense.—STaTK V. BURLINGAME, Mo., 48 8. W. 
Rep. 72. 

34. CRIMINAL PRACTICE — Perjury—Indictment.—An 
indictment for perjury averring that ‘‘at the May term 
of the circuit court of Newton county, before Hon. J. 
C. Lamson, judge of the Twenty-fourth Judicial Cir- 
cuit of the State of Missouri, and ex officio judge of the 
Newton county circuit court, a certain issue came on 
to be tried in due form of law, the said court then and 
there having competent authority in that behalf,” etc., 
sufficiently charges the court, under Rev. St. 1889, § 
3671, providing that it is sufficient to state by what 
court the oath was taken, averring it to have compe- 
tent authority to administer the same, Without setting 





forth any commission or authority of the court.—STATE 
v. NELSON, Mo., 488. W. Rep. 84. 

35. DEEDS—Acceptance—Validity.—To constitute a 
delivery of a deed, there must be an acceptance by the 
grantee, or by some one authorized to represent him, 
or one who assumes to do so, and whose act of accept- 
ance is afterwards ratified.—MEIGS V. DEXTER, Mass., 
52 N. E. Rep. 75. 

36. DEEDS—Bona Fide Purchaser—Unrecorded Deed. 
—A prior unrecorded deed is entitled to precedence 
over a subsequent recorded conveyance from the same 
grantor, unless the subsequent purchaser is an inno- 
cent purchaser for a valuable consideration, the bur- 
den of proof of which is on him.—ROBERTSON Vv. 
McCiay, Tex., 48S. W. Rep. 35. 

37. DgEEDs—Dedication—Implication.—A deed to land 
north of and “bounding easterly on the center line of 
Chase street,” but not reserving to the grantor the fee 
of such street, which was then unopened and a part of 
his land, does not impliedly dedicate the street named, 
for a dedication can be implied only where a grant 
bounds on a street the fee of which is reserved in the 
grantor.—MAYOR, ETC. OF CITY OF BALTIMORE V. 
NORTHERN CENT. Ry. Co., Md., 41 Atl. Rep. 911. 

38. DEEDS—Record—Notice.—A record of a deed in 
which the clerk neglects to copy the acknowledgment, 
as required by law, is not constructive notice to subse- 
quent purchasers.—DEAN V. GIBSON, Tex., 48 8S. W. 
Rep. 57. 

39. DivVORCE—Decree — Collateral Attack.—A decree 
for divorce because of desertion is not void and sub- 
ject to collaterul attack because the petition fails to 
charge the desertion as having been without reason- 
able cause, such averment not being essential to con- 
fer jurisdiction.—RUSH Vv. MOORE, Tenn., 488. W. Rep. 
90. 

40. EASEMENTS—Highways—Prescription.—The mere 
fact that the construction of any other road than the 
one used as a means of ingress and egress from certain 
land would be inconvenient and expensive does not 
give the owner of such land a right to such road, 
through the doctrine of necessity.—HALL Vv. CITY OF 
AUSTIN, Tex., 48S. W. Rep. 53. 

41. ELECTIONS — Central Committee — Removal of 
Chairman.— Before the primaries to choose delegates 
to a county convention, called by the chairman ap- 
pointed by the county central committee, had been 
held, the central committee met at the call of another 
chairman appointed by the executive committee 
thereof, and affirmed the action of the executive com- 
mittee in removing the former chairman, and appoint- 
ing the latter, and directed the latter to issue a call for 
primaries. Held that,as the central committee could 
rescind its actions in regard to matters not consum- 
mated, the convention held by delegates chosen in 
pursuance of the latter call was the regular one.— 
TWOMBLEY V. SMITH, Colo., 55 Pac. Rep. 254. 

42. EMINENT DoMAIN—Damages.—An owner -whose 
land was condemned for the opening of a street cannot 
recover the damages awarded to him if thecity dis- 
missed the condemnation proceedings, and abandoned 
the improvement, before taking possession of the land. 
—CITY OF CHICAGO V. HAYWARD, IIl., 52 N. E. Rep. 26. 

43. Equity— Reformation of Instruments—Mistake.— 
A railroad owning land through which its tracks ran, 
contracted to convey it, reserving a strip 400 feet wide, 
but by mistake of the scrivener in selecting the blank 
form of deed the reservation was omitted from the 
cenveyance. Held, thatthere was a mutual mistake, 
and hence equity could reform the deed.—DENNISs Vv. 
NORTHERN Pac. Ry. Co., Wash., 55 Pac. Rep. 210. 

44. EVIDENCE — Burned Records—Parol Evidence.— 
In an action to revive a judgment, where it is shown 
that the records in which such judgment was entered 
have been destroyed by fire, parol evidence is admis- 
sible to prove the contents of the record.—FORSYTH V. 
VEHMEYER, II!.,52 N. E. Rep. 55. 

45. EvIDENCE—Parol Evidence — Checks.—To an ac- 
tion upon an indorsement by an indorsee ofa check 
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against his immediate indorser, it is a good defense to 
establish thatthe indorsement was made pursuant to 
a prior agreement, under the terms of which the in- 
dorser was freed from, and the indorsee assumed, all 
liability thereon, and that the indorsement was for the 
sole purpose of transferring title thereto to the in- 
dorsee, to enable him to collect it. Held, that parol 
evidence is admissibleto provesuch agreement. Held, 
further, that the effect of the admission of such testi- 
mony is not to alter or vary the written contract of in- 
dorsement, but to establish facts to defeat the enforce- 
ment of liability thereunder.—DICKINSON Vv. BURKE, 
N. Dak., 77 N. W. Kep. 279. 


46. EXECUTION—Devise — Freehold.—One to whom a 
life estate is devised if he shall occupy or take posses- 
sion of the real estate, and who does take possession, 
has a freehold interest, which, under Rev. St. ch. 77, §§ 
3, 10, is subject to execution.—HENDERSON V. HARNESS, 
Ill., 52 N. E. Rep. 68. 


47. FRAUDS, STATUTE OF—Parol Lease.—While a parol 
lease for more than one year is not enforceable, as be- 
ing within the statute of frauds, in an action to charge 
the parties, its invalidity cannot be urged by third par- 
ties as affecting mortgage of crops by lessee.—GRISHAM 
v. LuTRIC, Miss., 24 South. Rep, 169. 


48. FRAUDULENT CONVEYANCES — Right of Action.— 
When shares of stock, although still standing inthe 
name of the assignee on the company’s books, appear 
to have been levied upon and sold by a judgment cred- 
itor of the assignor, and itis not shown that the pur- 
chaser has experienced any difficulty in obtaining a 
transfer, the title of the purchaser cannot be enforced 
orthe assignee’s lien be removed in an action by the 
judgment creditor to set aside the assignment as fraud- 
ulent.—GRAY V. FOLWELL, N. J., 41 Atl. Rep. 869. 


49. GARNISHMENT OF FOREIGN CORPORATION — Non- 
resident.—Shares of stock in a corporation of one State, 
owned by a resident of another, cannot be reached by 
garnishment in athird State in which the corporation 
does business, by service of garnishment on the agent 
of the corporation in the State and of summons on the 
defendant stockholder by publication, in the absence 
of special statutory provision therefor; and a statute 
subjecting foreign corporations to suits and garnish- 
ment in the State as a condition precedent to their do- 
ing business therein, in connection with one authoriz- 
ing attachments in suits against non-residents, does 
not confer such authority. Such statutes, as affecting 
corporate garnishees, apply only to debts due from the 
corporation generally, or to property held by it within 
the State; and a corporation is not a debtor of its 
stockholders in such sense that it may be garnished as 
such, nor does it hold their stock except at the place 
where it hasits domicile, and subject to the laws of 
such place.—ASHLEY V. QUINTARD, U. 8.C. C.,N. D. 
(Ohio), 90 Fed. Rep. 84. 


50. HOMESTEAD OWNED BY MOTHER — Improvements 
by Son.—Where, after a homestead has been set off to 
a mother in real estate owned by her in fee-simple, her 
son, already occupying the premises, agrees to support 
herin consideration of its rents and profits, and con- 
tinues in possession of the premises, and to support 
her under the agreement during her lifetime, he is not 
liable after her death to account to the creditors of the 
mother who have judgment liens thereon for the rents 
and profits that accrued prior to his mother’s death.— 
ALLEN V. RUSSELL, Ohio, 52 N. E. Rep. 121. 


51. INJUNCTION BOND — Dissolution.—A court of 
equity, on the dissolution of an injunction, may under 
its general powers, and in the,absence of statutory pro- 
visions, have the damages occasioned by its issuance 
assessed under its own direction, and may render judg- 
ment therefor against the sureties as an incident to the 
principal suit.—TYLER MIN. Co. Vv. LAST CHANCE MIN. 
Co., U. 8. C. C. of App., Ninth Circuit, 90 Fed. Rep. 15. 

52. INSOLVENT CORPORATIONS — Creditors’ Suits.— 
Where, in a creditors’ suit forthe distribution of the 
assets of an insolvent corporation, the several bond- 





holders were represented by different counsel, each 
will be required to pay his own counsel, and no allow- 
ance therefor will be made from the funds in the hands 
of the ceurt.—D. A. TOMPKINS CO. v. CHESTER MILLS, 
U. 8. C. C., D.(S. Car.), 90 Fed. Rep. 37. 

53. INSURANCE — Fall of Building.—In case a loss is 
occasioned by the fall of a building through the owner’s 
failure to protect and keep same in a secure condition, 
he must repair the same, and not the insurance com- 
pany,in the absence of clear proof that such loss is 
covered by its risk.—ALTER V. HOME INs. Co., La., 24 
South. Rep. 180. 

54. INSURANCE — Reformation — Mistake.—An insur- 
ance policy will not be reformed on the ground of mis- 
take in inserting the name of a wrong person asowner, 
where the company’s agent made no statement to mig- 
lead insured or throw them offtheir guard, and the) 
held the policy for eight months without discovering 
the mistake till after the property was burned.—WagG- 
NER V. WESTCHESTER FIRE In8. Co., Tex., 48S. W. Rep. 
49. 

55. INSURANCE — Submission to Arbitration.—A sub- 
mission to arbitration to appraise loss by fire, though 
made jointly by several insurance companies, is under 
the policies, and not a common law submission, 
where the policies are all alike except in the names of 
the companies, and the submission is such as is pro- 
vided for therein.—WICKING Vv. CITIZENS’ MUT. FIRE 
Ins. CO., Mich., 77 N. W. Rep. 275. 


56. JODGMENTS—Conclusiveness—Foreclosure.—A de- 
cree in a foreclosure of a land contract, holding one of 
defendants, who had denied her liability, personally 
liable, is conclusive ina petition for execution fora 
deficiency.—WaARD V. OBENAUER, Mich., 77 N. W. Rep. 
305. 

57. JUDGMENT—Res Judicata.—Through proceedings 
in an action in which a receiver was appointed, a mort- 
gagee acquired titleto the property. On the trial of 
his exceptions to the receiver’s report, a laborer was 
adjudged to have a lien onthe property for services 
performed for the receiver. Held, in an action by the 
laborer to foreclose the lien, that the mortgagee’s 
grantee could not question the validity of the lien.— 
SHELBURN COAL MIN. CO. V. DELASHMOTT, Ind., 52 N. 
E. Rep. 102. 

58. LANDLORD AND TENANT — Defective Wall.—A ten- 
ant who occupies aroom in the second story of a build- 
ing is not charged with notice that a foundation wall is 
defective.—THUM V. RHODES, Colo., 55 Pac. Rep. 264. 


59. LANDLORD AND TENANT—Termination of Lease.— 
Where one leased, during the life of a building, the 
third story thereof, covenanting to repair, the lease is 
terminated when a fire substantially destroys the de- 
mised part, and renders it impracticable to rebuild the 
same except by rebuilding other important parts not 
demised.—AINSWORTH V. MT. MORIAH LODGE, A. F. & 
A. M., Mass., 52 N. E. Rep. 81. 


60. LICENSES—Brewers.—Rev. St. ch. 24, art. 5, § 1, cl. 
91, conferring on cities power to license brewers, does 
not give a city power to require a brewer whose brew- 
ery is outside the State, but who has a storehouse in 
the city, to pay a license before making sales of his 
beer.—KIEL V. C!ITy OF CHICAGO, Ill.,52 N. E. Rep. 29. 

61. LiFE INSURANCE—Construction of Policy.—A pol- 
icy of life insurance providing for the payment of an- 
nual premiuws by the assured is not a contract for one 
year, with the privilege of renewal from year to year 
by the payment of the premiums, but a contract for 
the life of the assured, subject to forfeiture and termi- 
nation for non-performance of its conditions; and it is 
incumbent on the party pleading such forfeiture to 
clearly establish the defense.—MCMASTER V. NEW YORK 
LIFE Ins. Co., U. 8. C. U., N. D. (Iowa), 90 Fed. Rep. 40. 

62. LIFE INSURANCE—Presumption asto Suicide.—The 
fact that a person was found dead from a pistol-shot 
wound in his head, with no evidence of the attendant 
circumstances except conjectures of witnesses, will 
not overthrow the legal presumption that, where death 
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is referabie to either cause, he died from accident, and 
not from self-destruction.—TRAVELERS’ INS. CO. OF 
HARTFORD, CONN., V. NICKLAS, Md., 41 Atl. Rep. 906. 

63.. LimITaTIONS—Action against County.—An action 
against a county to enforce a liability arising from au 
indebtedness of a former county charged upon the 
new county by the act creating it is upon a specialty 
created by the statute. As no liability against the new 
county could arise from the original obligation alone, 
such obligation is but an element in the cause of ac- 
tion, the statute being the other and indispensable ele- 
ment; hence limitation against such action runs only 
from the creation of the new county, and not from the 
maturity of the original debt.—ROBERTSON V. BLAINE 
County, U. 8. C. C. of App., Ninth Circuit, 90 Fed. 
Rep. 63. 

64. Limitations — Alienating Wife’s Affections.—A 
complaint for alienating a wife’s affections, stating 
that, four years before, defendant began to poison the 
wife’s mind, does not show that it is barred by the two- 
years limitation, when it appears that the wife did not 
leave her husband, and declare she would no longer 
live with him, until two weeks before suit commenced. 
—BOCKMAN V. RITTER, Ind., 52 N. E. Rep. 100. 


65. MaRRIAGE—Evidence.—Where there are no im- 
pediments existing, an agreement and present consent 
between the parties to then take each other as man 
and wife, followed by cohabitation, is sufficient to con- 
stitute a valid common-law marriage in this State; 
and, upon an examination of the testimony, it is held 
to be sufficient to sustain the finding of marriage made 
herein.—SHORTEN V. JUDD, Kan., 55 Pac. Rep. 286. 


66. MASTER AND SERVANT—Compensation—Preferred 
Claims.—Services of plaintiff, who expected to be man- 
ager of defendant’s store, in going East with defend- 
ant, and assisting him in buying goods, are not within 
3 How. Ann. St. § 8749m, authorizing persons having 
preferred claims for labor to join in chancery, in cases 
of fraud or assignment for the benefit of creditors.— 
LAWTON V. RICHARDSON, Mich., 77 N. W. Rep. 265. 

67. MASTER AND SERVANT—Independent Contractors. 
—A subcontractor is liable for the negligent acts of 
servants of the contractor in hoisting material to be 
used by the subcontractor, since in doing such acts 
they are the servants of the subcontractor.—PIONEER 
FIRE ROOF CONSTRUCTION CO. V. HANSEN, II1., 52 N. E. 
Rep. 17. 

68. MASTER AND SERVANT—Negligence.—A servant is 
not required to use diligence to discover defects not 
obvious in appliances furnished him, but may assume 
that the master has discharged his duty in furnishing 
them.—TERRELL COMPRESS CO. V. ARRINGTON, Tex., 48 
8. W. Rep. 59. 

69. MornTGAGEES—Duty to Pay Taxes.—As between 
the first mortgagee and the second mortgagee, it is the 
duty of each to pay the taxes; and one cannot acquire 
a tax title on the mortgaged premises, as against the 
other.—NORTON V. MYERS, Minn., 77 N. W. Rep. 298. 

70. MorRTGAGES—Recording.—A mortgage which was 
not recorded because it would impair the mortgagor’s 
credit is fraudulent as against a subsequent judgment 
creditor, who extended credit on the faith of the mort- 
gagor’s apparently unincumbered title to the land.— 
BELCHER V. Curtis, Mich., 77 N. W. Rep. 310. 

71. MORTGAGE OF GOOD WILL AND FRANCHISES OF 
NEWSPAPER.—A sale under a chattel mortgage cover- 
ing anewspaper plant, and “the circulation, franchises 
and good will thereof,” vests the purchaser with the 
right to equitable relief against the mortgagor or its 
assigns, to the extent of restraining them from using 
the name of such a newspaper, or from publishing and 
circulating a newspaper by the same or a different 
name as the newspaper or successor of the newspaper 
covered by the mortgage.—LAWRENCE V. TIMES PRINT- 
Inc Co., U. 8. C. C., D. (Wash.), 90 Fed. Rep. 24. 

72. MUNICIPAL CORPORATIONS—Countracts for Light- 
ing Streets.— Where a statute gives power to a munici- 
pal corporation to contract for the lighting of its 





Streets and other public grounds for a period not ex- 
ceeding 10 years, the conclusive implication is that 
such corporation is forbidden to contract for a longer 
period. And where such corporation undertakes, by 
the passage of an ordinance, to contract with an elec- 
tric light company for an exclusive privilege to such 
company for the use of its streets, and stipulating for 
the lighting of the streets, etc., for 99 years, at a given 
price per month, such ordinance is ultra vires and Void, 
and the contractual stipulations therein are equally 
void, and neither party can enforce them.—CITY OF 
WELLSTON V. MORGAN, Ohio, 52 N. E. Rep. 127. 


73. MUNICIPAL CORPORATIONS — [mprovements—As- 
sessments.—A judgment assessing the cost of an im- 
provement is void where the contract for the improve- 
ment was let nearly a month before the ordinance 
providing for the improvement and the special assess- 
ment was passed.—THALER V. WEST CHICAGO PARK 
COMMRS., Ill., 52 N. E. Rep. 116. 


74. MUNICIPAL CORPORATIONS—Improvements—Ordi- 
nance.—An ordinance for the paving of a street which 
provides that the curbstones shall be bedded upon flat 
stones, without stating the kind of flat stones, fails to 
specify sufficiently the nature, character and descrip- 
tion of the improvements, and is void.—LusK V. City 
OF CHICAGO, Ill., 52 N. E. Rep. 54. 

75. MUNICIPAL CORPORATIONS—Liability for Tort of 
Mayor.—A city ratifying the trespass of its mayor in 


having electric wires torn down from where they had 


a right to be is liable therefor.—COMMERCIAL ELECTRIC 
LigET & POWER CO. Vv. CiTYy OF Tacoma, Wash., 55 Pac. 
Rep. 219. 

76. MUNICIPAL CORPORATIONS — Powers—Encroach- 
ment on Street.—A municipality has no power to con- 
fer on a person the right to maintain a permanent en- 
croachment on a street, exclusively for private use.— 
SNYDER Vv. CITY OF MT. PULASKI, IIl.,52 N. E. Rep. 62. 

77. MUNICIPAL CORPORATIONS—Public Improvements 
—Assessments.—Under City and Village Act, art. 9, § 50, 
providing that contracts for public improvements, to 
be paid for by special assessment, shall be let to the 
lowest bidder, in the manner to be prescribed by ordi- 
nance, there can be no assessment for a pavement 53 
feet wide; the contract, therefore, under which it was 
constructed, having been made, and work having been 
begun, before the passage of the ordinance authoriz- 
ing it, and while there was an ordinance merely au- 
thorizing a pavement 61 feet wide.—PELLS V. CITY OF 
PAXTON, I1l.,52 N. E. Rep. 64. 

78. MUNICIPAL CORPORATIONS—Sewers.—A city which 
ordered the construction of a sewer in a street under 
tracks of a railroad company whose easement in the 
street was dominant to the city’s estate in such street, 
must compensate the company for the cost to it of 
strengthening the walls of the sewer in order to bear 
the weight of girders carrying the tracks over it, and 
the cost of raising the tracks to overcome the eleva- 
tion of the sewer, since the construction of the sewer 
directly invaded a vested estate and was not a mere 
consequential injury entailed by the construction of 
street improvements.—MAYOR, ETC. OF CITY OF BAL- 
TIMORE V. COWEN, Md., 41 Atl. Rep. 900. 

79. MUNICIPAL COKPORATIONS—Street Improvement— 
Ordinance.—An ordinance providing that a street shall 
be paved 15 feet each way from its center between 
designated streets, and that the same shall be paid for 
by special taxation, except at street crossings and op- 
posite property owned by the city, is not objectionabie, 
as giving no rule of apportionment of the assessment, 
since its terms are a declaration that the improvement 
shall be paid for according to frontage.—URAMER v. 
City OF CHARLESTON, Ill., 52 N. E. Rep. 73. 

80, NUISANCK—Ordinance.—The ordinary use of prop 
erty cannot be interfered with by assuming that it isa 
nuisance per se.—STATE V. MAKSHALL, La., 24 South. 
Kep. 186. 

81. PARENT AND CHILD—Injuries Resulting in Death. 
—Under Rev. St. 1889, § 4425, authorizing parents to sue 
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for damages for injuries resulting in the death of their 
minor child, if unmarried at its death, an allegation 
that deceased was a minor six years of age isa suffi- 
cient allegation that he died unmarried.—BAIRD V. 
CITIZENS’ Ry. Co., Mo., 48S. W. Rep. 78. 


82. PARENT AND CHILD—Services — Presumptions.— 
The presumption that father and daughter, living to- 
gether as acommon family, did not intend that either 
should receive pay for services or board and comforts 
furnished the other, may be rebutted by an express 
contract to pay, or by facts and circumstances exclud- 
ing the intention that the services or things furnished 
were gratuitous.—COLLINS v. WILLIAMS, Ind., 52 N. E. 
Rep. 92. 

83, PARTNERSHIP — Accounting.—In an action for an 
accounting between alleged co-partners, it was unnec- 
essary for plaintiff to offer to place defendants in statu 
quo respecting certain securities which they had dis- 
charged, where such securities were alleged to have 
been obtained from him by them through certain 
frauds practiced on him by them.—RICHARDS Vv. 
FRASER, Cal., 55 Pac. Rép. 246. 


84. PARTNERSHIP — Mortgages.—A partner, who had 
executed a note and mortgage to the firm to secure his 
debt to it, afterwards ‘‘sold and transferred his right, 
title, and interest in andto allthe assets” of the firm 
tothe other members. Held, to convey the title to the 
note and mortgage tothe remaining members of the 
firm, so as togive them the power to enforce them 
without any other final adjustment of the partnership 
accounts.—CAMPBELL V. BANE, Mich., 77 N. W. Rep. 322. 

85. PAYMENT—Voluntary Payment—Mistake.—Where 
a dispute as to the ainount of rent due arose between 
a landlord and tenant, and the tenant, with full knowl- 
edge of all the facts, paid the amount claimed by the 
landlord, he cannot recover the disputed part of it 
back as paid under a mistake.—LAMB V. RATHBURN, 
Mich., 77 N. W. Rep. 268. 

86. PLEADING — Statute of Frauds.—Where the bill 
does not show that an alleged agreement creating a 
trust was not in writing, an objection that the agree- 
ment is void under the statute of frauds, because 
notin writing, cannot be raised by demurrer.—WHIT- 
ING V. DYER, R. I., 41 Atl.,Rep. 895. 

87. POWER OF ATTORNEY — Revocation by Death of 
Principal.—A power of attorney to convey land, not 
coupled with an interest, is revoked by the death of the 
principal, and a deed thereafter made by the attorney 
is void.—PACIFIC BANK V. HANNAH, U.S. C. C. of App., 
Ninth Circuit, 90 Fed. Rep. 72. 

88. PRINCIPAL AND SURETY — Bail Bond—Validity.— 
Under Gen. St. § 969, authorizing a discharge of sure- 
ties on a criminal recognizance on surrendering their 
principal to the sheriff before rendition of judgment 
on scire facias and payment of costs, they are entitled 
toa discharge on their offer to pay costs before such 
judgment, where their principal had escaped, and had 
been arrested by the sheriff under a different charge 
than that under which the recognizance was given, 
and had been surrendered by them to the sheriff after 
such arrest.—HUSTON V. PEOPLE, Colo., 55 Pac. Rep. 
262. 

89. PRINCIPAL AND SURETY—Guaranty—Notice of De- 
fault.—Where one gives a bond toa town conditioned 
for performance of another’s contract to supply it with 
light, he is a surety, and not a guarantor, and hence is 
not entitled to notice of his principal’s default.—TOWN 
OF SULLIVAN V. CLUGGAGE, Ind., 52 N. E. Rep. 110. 

90. PRINCIPAL AND SURETY—Release—Contract.—Sure- 
ties on a bond of a contractor for execution of his con- 
tract are released by his being required, without their 
knowledge, to do a higher and more costly class of 
work than contracted for.—SOUTHERN BRIDGE Co. Vv. 
BOGENSHOT, Tenn., 48 8. W. Rep. 97. 

91. PUBLIC LanDs—Headright Certificates.—On an is- 
sue whether a partial location ofa headright certifi- 
cate, made by one claiming it entirely, but whose 
source of title did not appear, inured to the exclusive 





benefit of one of two joint owners of the certificate, an 
instruction, without evidence warrantying it, that the 
presumption is that a location in the name of two joint 
owners is made for both, is harmless, since a charge 
ground on the evidence would not be more favorable. 
—ESTELL V. KIRBY, Tex., 48'S. W. Rep. 8. 


92. QUIETING TITLE — Possession.—Complainant ac- 
quired title to the lands in suit by conveyance from 
one who had purchased them under a decree for taxes. 
Atthe date ofthe conveyance defendant was in pos- 
session by a tenant. Complainant procured the ten- 
ant to yield possession to her without process. Held 
that, as defendant’s title had terminated by operation 
of law, complainant’s possession, necessary to enable 
her to maintain a bill to quiet title, was not wrongfully 
obtained.—LILLIE Vv. SNOW, Mich., 77 N. W. Rep. 241. 


93, RAILROAD COMPANY—Negligence.—An attempt to 
drive over acrossing ahead ofa freight train, which 
was in plain view, and moving at about eight miles an 
hour, in spite of the warning of the flagman, given 
when the driver bad abundant time to avoid the dan- 
ger, which results ina collision, wherein the driver 
was killed, is negligence sufficient to prevent a recov- 
ery.—HANSON V. PENNSYLVANIA R. Co., N.J., 41 Atl. 
Rep. 868. 

94. RAILROAD COMPANY — Negligence of Traveler— 
Look and Listen.—The failure of a person about to 
cross a railway track, ona highway, at grade, to look 
and listen for an approaching train, or to stop for such 
purpose, where the view of the track is obstructed, or 
where there is noise which he may thus control, and 
which may prevent his hearing such train, is negli- 
gence, as a matter of law, which will bar a recovery 
fer an injury resulting from a collision with a train at 
such crossing.—BLACKBURN V. SOUTHERN Pac. Co., 
Oreg., 55 Pac. Rep. 225. 


95. RAILROAD COMPANY—Preferential Liens for Labor 
and Materials.—The doctrine of the federal courts 
which recognizes the claims of those furnishing labor 
or supplies necessary to keep a railroad a going con- 
cern as entitled to priority of payment over its mort- 
gage indebtedness is applicable to telegraph and tele- 
phone lines, which are given tlie power of eminent do 
main, and otherwise recognized as important publi¢ 
agencies of modern business and commerce.—KEELYN 
v. CAROLINA MOT. TELEPHONE & TELEGRAPH CO., U.S. 
C. C., D. (8. Car.), 90 Fed. Rep. 29. 

96. REMOVAL OF CausES—Local Prejudice.—After the 
expiration of the term at which an order for removal 
was made by).the circuit court on the ground of local 
prejudice, such order cannot be reviewed on a motion 
to remand on the ground thatthe evidence on which 
it was based was insufficient.—PaRKS v. SOUTHERN Ry. 
Co.,U. 8.0. C., W. D. (N. Car.), 90 Fed. Rep. 3. 

97. REMOVAL OF CausEs—Local Prejudice—Discretion 
of Court.—The amount and manner of proof required 
to authorize the removal of a cause on the ground of 
local prejudice under the acts of 1887 and 1888 must be 
left to the discretion of the court passing on the appli- 
cation, 4nd after the term has expired at which an or- 
der of removal on such ground was made it cannot be 
reviewed, and the cause remanded, on the ground that 
the showing was insufficient.—CrOTTS v. SOUTHERN 
Ry. Co., U. 8. C. C., W. D. (N. Car.), 90 Fed. Rep. 1. 

98. REPLEVIN—Bond.—The failure of the court to en- 
ter judgment for defendant against plaintiff and sure- 
ties on the bond, in an action of replevin decided ad- 
versely to plaintiff, does not preclude defendant from 
recovering from plaintiff the value of the property re- 
plevied.—NORWOOD V. INTERSTATE NAT. BANK OF TEX- 
ARKANA, Tex., 48S. W. Rep. 3. 

99. RES JuDICATA—Voluntary Nonsuit.—A matter is 
not res judicata, though litigated in the courts of a 
State, and passed upon by its supreme court, where, 
after such decision is made, and the case remanded 
the plaintiff takes a voluntary nonsuit, as permitted 
by the State law, and no final judgment is entered.— 
UNION BANK OF RICHMOND, VA., V. BOARD OF COMMRS. 
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OF OXFORD, N. Car., U. 8. C. C., E. D.(N. Car.), 90 
Fed. Rep. 7. 

100. SaLE—Conditional Sale.—Under one contract of 
sale, providing that the title should not pass until pay- 
ment of the price, property was sold for resale, and de- 
livered at different times, and part payments were 
made from time to time. One general account was 
kept, andthe part payments were credited thereon, 
and not on any particular goods. Before full payment 
of the price, the vendee resold it in payment of a pre- 
existing debt. Held, that the title remained in the 
original vendor, the purchase for a pre-existing debt 
not being a purchase for value in due course of busi- 
ness.—HENCH V. EACOCK, Ind., 52 N. E. Rep. 85. 


101. SALE—Conditional Sale—Resale.—Where an orig- 
inal seller consents toa sale by his immediate pur- 
chaser to another, and that the latter shall assume the 
payment of the purchase money, he becomes the 
“original purchaser,” within Act 1889, ch. 81, § 1, pro- 
viding that, where personal property is sold on condi- 
tion that title remain in the seller till consideration is 
paid, the seller, after regaining possession for default 
in payment, shall, within a certain time, have a pub- 
lic sale thereof, and in default thereof, unless it is 
waived, the ‘original purchaser” may recover of him 
the part of the consideration paid.—TSCHOPICK V. 
LIPPINCOTT, Tenn., 488. W. Rep. 128. 


102. SALE—Fraud—Rescission.—An instruction that 
the seller of machinery might rescind and replevy it if 
the buyer did not, at the time of the sale, intend to pay 
for it, is not misleading because of its omission to state 
the rights of intervening bona fide purchasers, where 
the right to recover was elsewhere stated to be subject 
to the condition that the property had not passed to 
such a purchaser.—HACKER V. MUNROE, IIl.,52N. E. 
Rep. 12. 


103, SaLE—Lunatics—Liability for Vrice.—A lunatic, 
who has purchased merchandise, cannot escape lia- 
bility for the price, where the contract of sale was fair, 
and was made by the seller in ignorance of the buyer’s 
lunacy, and the seller cannot be placed in statu quo.— 
FLACH V. GOTTSCHALK CO. OF BALTIMORE CITY, Md., 41 
Atl. Rep. 908. 


104. SALE—Rescission—Misrepresentation.—A manag- 
ing partner representing to a seller to the firm that it 
had a cash capital of a certain sum, which was de- 
posited in a bank by a co-partner, does not make a 
misrepresentation justifying a rescission of the sale, 
though his agreement with his co-partner precludes 
him from drawing out more than half such sum.— 
STANDARD HORSESHOE CO. OF SOUTH WAREHAM V. 
O’BRIEN, Md.,41 Atl. Rep. 898. 


105. SALE — Warranty — Notice — Waiver.—Where a 
seller warranting machinery was notified of defects, 
and on his promise to remedy them the buyer executed 
notes for the price, he cannot, on failing to remedy, 
complain that the notice of defects was not given, nor 
the machinery returned, in the time or manner stipu- 
lated for, nor insist that the use by the buyer there- 
after was a ratification of the sale, though it was 
stipulated that it should be.—C. AULTMAN & Co. V. 
RICHARDSON, Ind., 52 N. E. Rep. 86. 

106. SALE—Warranty—Notice of Breach.—Where one 
bought a machine on an agreement that a warranty 
thereof would be considered fully satisfied unless the 
buyer gave the seller and the agents from whom they 
purchased written notice within 10 days after trial and 
its failure to fulfill the terms of the warranty, and the 
buyer gave the agent selling it a verbal notice of de- 
fects, and he, acting for the seller, undertook to rem- 
edy them, no other notice is required, since notice to 
the agent was notice to the principal.—PoRT HURON 
ENGINE & THRESHER CO. V. SMITH, Ind., 52 N. E. Rep. 
106. 

107. SPECIFIC PERFORMANCE—Verbal Contract.—Spe- 
cific performance of a verbal contract will not be de- 
creed where the contract is not clearly established.— 

_ CUPPY-V. ALLEN, III., 52 N. E. Rep. 61. 








108. TRUSTEES — Appointment. — Appointment of 
trustees by the holder of the debt secured by the trust 
deed, on failure of the trustee named therein to act, 
being authorized by the deed, is valid.—PERRIN vy. 
TRIMBLE, Tenn., 48S. W. Rep. 125. 

109. UsurY—What Law Governs.—A usurious build. 
ing and loan note negotiated in Texas is governed by 
the laws of that State, though executed and perform. 
able in another State, according to the laws of which 
it would not be usurious.—PEOPLBE’S BUILDING, LOAN & 
SAVING ASSN. V. BESSONETTE, Tex., 48S. W. Rep. 52. 

110. VENDOR’S LIEN—Foreclosure.—A petition to fore. 
close a vendor’s lien described the land as a certain 
square, and referred to a certain deed as containing a 
better description. The deed described the square, 
and, in addition thereto, an adjoining rectangle. Held, 
that the reference in the petition did not enlarge the 
description therein so as to embrace the rectangle, 
within the rule that, where a description by metes and 
bounds is followed by a reference to some other writ- 
ing for a further description, the latter cannot be 
looked to to enlarge the former.—SANGER Vv. ROBERTS, 
Tex.,48S. W. Rep. 1. 

111. VENDOR’S LIEN—Foreclosure—Limitations.—Rev. 
St. 1895, art. 3358, providing that “every action other 
than for the recovery of real estate, for which no lim. 
itation is otherwise prescribed, shall be brought within 
four years next after the right to bring the same shall 
have accrued, and not afterwards,” does not apply to 
an action to foreclose a vendor’s lien on real estate, 
reserved in the deed of the property, since, by article 
3356, suits evidenced by or founded on written con- 
tracts are required to be brought within four years 
after accrual of the cause of action.—FLEWELLEN V. 
COCHRAN, Tex., 48S. W. Rep. 39. 

112, VENDOR AND PURCHASER — Fraud—Estoppel.— 
Where, in an action for the price of land, the defend- 
ant seeks to recoup his damage for plaintiff's fraudu- 
lent representations as to value, but does not seek to 
rescind the sale, the fact that defendant paid a part of 
the price, and accepted a deed, with knowledge of the 
fraud, does not estop him from setting up fraud asa 
defense.—MORMAN V. HARRINGTON, Mich., 77 N. W. 
Rep. 242. 

113. VENDOR AND PURCHASER—Liens—Assignment.— 
The assignee of a purchase-money note, which wasa 
first lier on the land, was also the assignee of a me- 
chanic’s lien judgmeat, which was inferior to the equi- 
table title of the purchasers under trustee’s sale of the 
vendee’s interest, and he afterwards assigned the me- 
chanic’s lien judgment, the transfer containing no 
covenants of warranty or representations that the 
vendor held no other liens ontheland. Held, that the 
assignment did not carry with it the legal title repre- 
sented by the purchase-money note.—DAVIS V. HERT- 
MAN, Tex., 488. W. Rep. 50. 

114. VENDOR AND PURCHASER—Sale of Land—Rescis- 
sion.—Where a buyer contracts for the purchase of, 
and pays part of the consideration for, land for which 
a good title is to be furnished, he may recover the con- 
sideration so paid, if the seller declares that he cannot 
furnish a good title, and rescinds the contract.—ELDER 
v. CHAPMAN, I1].,52 N. E. Rep. 10. 

115. WITNESS—Privileged Communications—Attorney 
and Client.—The reason for the rule which precludes 
an attorney or counsel from disclosing transactions or 
conversations between bimself and his client ceases as 
to the contents of written instruments after they have 
been executed by the client, and neither such general 
rule nor the statute of New York (Code Civ. Proc. §§ 
835, 836) prevents a counsel who prepared a codicil to 
the will of a client, since deceased, which codicil has 
been destroyed, from being required to state, if within 
his knowledge, whether such codicil was executed, 
and, if so, its contents, though he cannot, under the 
statute, be required to testify as to the transactions or 
conversations leading up to its execution.—FaYER- 
WEATHER V. RiITcH, U.S. C. C.,8. D. (N. Y.), 90 Fed. 
Rep. 13. 





